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LEGISLATION COMMITTEE 

on the 

WORKERS’ COMPENSATION REFORM BILL 2004 

The meeting commenced at 4.00 pm.  

Advisers: Ms D. Munrowd, Director, WorkCover WA.   
  Mr K. Gillingham, Acting Legislation Officer, WorkCover WA.   
  Mr R. Stone, Senior Policy and Legislation Officer, WorkCover WA.   
  Mr P.A. Brookes, Senior Policy Officer, WorkCover WA.   

The Acting Speaker reported that a quorum was not present. 

Sitting suspended from 4.02 to 4.17 pm 

Resumed from 8 June. 

Debate was adjourned after clause 79 had been agreed to. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  We are dealing with the Workers’ Compensation Reform Bill 
2004.  There are 188 clauses in the Bill.  Clause 73 has been postponed and will be dealt with last.  We are 
currently dealing with clause 80.  I understand that a number of amendments have been circulated.   

Clause 80:  Part IV Division 2 Subdivision 3 inserted - 
Mr J.C. KOBELKE:  I move -  

Page 65, lines 13 to 19 - To delete the lines.   

This is an important clause, and I am sure that members wish to speak to it.  Proposed section 93L currently 
provides that -  

If court proceedings are commenced seeking damages in respect of an injury and a court is not satisfied 
that the worker’s degree of permanent whole of person impairment is at least 15%, the court may order 
the plaintiff to pay all or any of the defendant’s costs connected with the proceeding.   

We propose to delete proposed section 93L because it would be unfair to impose this type of sanction against a 
worker when the worker has, in good faith, based his or her decision to elect to pursue damages at common law 
on impairment assessments made by approved medical specialists.  Some court rules may still apply, so it does 
not rule out that there would not be damages.  Proposed section 93L was included in the Bill on the basis that 
parties should not take common law action unless they clearly had a case and were not simply testing a court.  
Given that an injured worker already has considerable hurdles in making that election, it is considered that 
emphasising this point, as proposed section 93L does, is not as fair as we would like.  On that basis, we are 
seeking to remove this directive, which may allow the costs of the defendant to be passed to the plaintiff.   

Dr J.M. WOOLLARD:  I am pleased that the Government is seeking to delete those lines.  During the second 
reading debate I mentioned that proposed section 93L was an unfair provision for workers who were under the 
impression that their degree of impairment had been assessed at 15 per cent.  I am still concerned that proposed 
section 93H -  

Mr J.C. KOBELKE:  We have not dealt with my amendment yet.   

Dr J.M. WOOLLARD:  Mr Acting Speaker, if we deal with the minister’s amendment, does that not mean that 
we have to move to proposed section 93M?   

The ACTING SPEAKER:  The member for Alfred Cove can talk to clause 80, as amended, once it has been 
amended.   

Dr J.M. WOOLLARD:  I am happy to accept that.   

Amendment put and passed. 
Dr J.M. WOOLLARD:  Proposed section 93H(1) deals with the “degree of permanent whole of person 
impairment”.  As I mentioned previously, the World Health Organisation’s guidelines for impairment include 
psychological harm and secondary physical pain.  At the moment, those tools are not being used to assess 
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impairment.  As Australia is a party to different international treaties, has the minister looked at the World Heath 
Organisation guidelines?  Will the minister give a commitment to look at how psychological harm and pain has 
been included within those guidelines before this Bill moves to the upper House?   

Mr J.C. KOBELKE:  I ask the member to be a bit more explicit in what she is seeking to address by that 
question.  I could talk about the impairment model, but I think she is trying to get to a more explicit aspect of it.  
However, I am not exactly sure what that is.   

Dr J.M. WOOLLARD:  Unless psychological harm such as depression results from the initial injury at the time 
of the injury, or unless physical harm such as secondary pain results at the time of the injury, I do not believe 
that it will be assessed by the new impairment tool.  Therefore, I believe some workers will be disadvantaged 
under this impairment model, because once the assessment is done it is done and a person will be given a certain 
percentage.  However, secondary complications resulting from the injury may not arise until several months 
later, and they will not be factored in.  I am asking whether the minister will look at not just the American 
Medical Association guidelines but also the World Health Organisation guidelines, which include psychological 
harm within the assessment of impairment.   

Mr J.C. KOBELKE:  I will try to address what I think is the matter.  The member is asking the question on 
clause 80, but I think the matter she is referring to comes under another clause.  However, I do not want to put 
off answering because the member has an interest in this matter, as do most of us.  Clause 80 deals with the 
insertion of subdivision 3, which is the 2004 scheme that will apply for common law.  It is clearly connected to 
this.  Therefore, it is possibly appropriate within the standing orders to try to explain that.  However, it comes 
under another part of the Bill.  It actually relates to proposed section 146C, which is mentioned along with 
proposed section 146A within clause 80 on page 61 of the Bill.  Proposed section 146C(7) is on page 218 of the 
Blue Bill and states - 

Subsection (6) does not prevent a secondary condition from contributing in the assessment of damages 
by a court. 

This is just part of the answer.  Proposed subsection (6) states - 

In evaluating the degree of permanent whole of person impairment of the worker, any secondary 
condition is to be disregarded.  

When it comes to the test, secondary conditions are not allowed in order to meet the whole of person 
impairment, which is required as entry to common law, but it is very clear that they can be considered in the 
assessment of damages by a court.  Part of the member’s comments alluded to the inability to use the tables for 
measuring disability and, therefore, the award of damages.  That is clearly reflected in this part of the Bill.  The 
definition of “secondary condition”, which is a crucial definition, is detailed on page 216 of the Blue Bill, and 
states -  

“secondary condition” means a condition, whether psychological, psychiatric, or sexual, that, although 
it may result from the injury or injuries concerned, arises as a secondary, or less direct, 
consequence of that injury or those injuries.  

The issue is that if a secondary injury arises, other than a psychological, psychiatric or sexual injury, it is 
allowable.  A clear example of that is a person who is injured at work, goes to hospital for surgery and then 
develops some other condition, such as a blood infection, while in hospital.  That is not counted as a secondary 
condition under this definition and it will be fully covered.  It relates only to a psychological, psychiatric or 
sexual condition that arises as a secondary or less direct consequence.  Again, if the injury were directly to a 
sexual organ or was a psychiatric or psychological trauma that related from the incident, it would be covered.  I 
think that covers part of what the member is addressing, but it is more complex and perhaps we need to tease it 
out in other ways.   

Dr J.M. WOOLLARD:  There are two main issues.  First, I have been given to believe that, under the current 
scheme, often the assessment of the secondary condition moves the injured worker into step 1 or possibly into 
step 2.  Under the new legislation, step 1 of the current scheme will be removed; that is, the opportunity for an 
injured person to go to common law will be removed with the change in the percentages.  I have been told by 
medical experts that the current assessment of 16 to 29 per cent disability will be removed in the new scheme.  It 
was almost one per cent under the old scheme, but it will be two per cent under the new scheme.  Many people 
who could have, if they wished, gone to common law under the old scheme using an assessment of those 
secondary conditions will no longer be able to do so if they must have a disability of 16 per cent.  That is why I 
asked the minister during the briefings, the second reading debate and last week when we met whether I could 
have the common law costings.  Those costings still have not been given to me.  The member for Kingsley has 
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referred me to the actuarial report.  I received the actuarial report this morning.  The minister said during the 
committee hearing last week that I would receive it the next day.  I got it this morning.   

Mr J.C. KOBELKE:  I apologise for that.  The member should have had it by the middle of last week. 

Dr J.M. WOOLLARD:  I have not had an opportunity to look at the actuarial report.  I hope that the minister will 
accept some questions about the actuarial report later, because it is through no fault of mine that I have not been 
able to read it.  I return to the percentages.  The minister is saying that $130 million will go into this area.  

Mr J.C. KOBELKE:  No, I am not saying that.   

Dr J.M. WOOLLARD:  I am trying to think of the differences in the costings, which the minister mentioned 
during the second reading debate.  How much has been paid out in the past few years in damages for common 
law claims to injured workers who fell within the 16 to 29 per cent disability range, or step 1, and step 2 of the 
current system?  Many people in the community believe that the changes that will be made through this Bill will 
benefit the insurance companies, not injured workers, and will prevent a lot of injured workers - it is an unknown 
quantity at the moment - from seeking common law claims.  Again I ask the minister whether I can have those 
costings for the past three, if not five or 10, years for level 1 payouts for the 16 per cent to 29 per cent disability 
range, or step 1, and for step 2, so that I can see just what the saving will be and whether it will mean that over 
the next few years money will go back to injured workers or whether money will simply go into the coffers of 
the insurance companies.   

Mr J.C. KOBELKE:  The member has raised a range of discrete matters, although most of them cover the same 
area.  First, on the issue of providing data, WorkCover is seeking to extract that information for the member.  It 
is far more difficult than she might imagine.  Often there is simply agreement that a person has 16 per cent 
disability, and that is it.  That person’s disability might be considerably higher, but if that person gets that 
assessment, he or she can pursue the action.  If it is done by consent, that is all that is worried about.  There is 
difficulty in extracting some of the information that the member has sought, and it will be provided to her when 
we can get it, but it is not easily done.  The member has the other information that she asked for, and I apologise 
that she did not get it at the earliest possible time, which I thought would have happened.  

The member raised two key issues, which we need to talk about because they are very important.  First, she has 
said that she has been told by doctors and medical specialists - I am not sure which - that, with the change from 
percentage disability to percentage whole of body impairment in the criteria for people to access common law 
through the second gateway, very few people will get through or there will be a marked reduction in the number 
of people who do.  That is not the advice I have been given when I have spoken to medical practitioners who 
specialise in this area and who work with the tables.  They have given me examples of people with a particular 
type of impairment who cannot get to common law using the current disability table but who will be able to get 
to common law under our tables.  The difficulty is that there is not a simple ratio between the two, and therefore 
we cannot do a comparison.  A year or so ago we spent a lot of time trying to do a comparison and link one to 
the other.  It is simply not possible.  Impairment is a far more objective measure.  Disability is highly subjective, 
and more subjective in some cases than in others.  I certainly do not accept that moving from a disability model 
to an impairment model will close down the access to common law, although some lawyers who make a lot of 
money out of the area are fearful of that.   

The second issue relates to the use of secondary overlay, or the secondary condition.  Currently, a person must 
get a disability score of 16 per cent or 30 per cent to get to either the first or second gateway.  I have drawn 
attention to the amending Bill and the whole of body impairment percentage required to access common law.  A 
person will not be able to use a secondary condition or secondary overlay as it is defined in the Bill.  To lawyers 
this will mean that fewer people will go to common law; therefore, they will seek to portray that as injured 
workers somehow being disadvantaged and given less.  My view is exactly the opposite.  Some workers are 
dragged through the system, their situation worsens through the stress of the system, and they end up with a 
psychological overlay, which gets them over the 16 per cent disability level.  Those people get their 16 or 18 per 
cent disability and get a very small payout of $40 000, $50 000, $60 000 or $80 000.  However, it would have 
been far better for them financially and emotionally, and for their general wellbeing, if they had never gone to 
common law and had stayed in the statutory scheme.  I am very firm and quite sincere when I say that the 
psychological overlay is a very big negative for many injured workers.  Giving the certainty of the whole of 
body impairment system, without psychological overlay, means that there will not be an incentive to drag some 
injured workers through the courts and through common law to the enrichment of lawyers and to the 
disadvantage of workers.  That is not to say that a very small number of injured workers, who currently can go to 
common law and who have done reasonably well, will not be able to go to common law under this scheme.  That 
will certainly be a smaller number than the number of people who go to common law and receive no advantage 
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over what they would receive in the statutory benefits scheme.  Although a small number of people are 
advantaged by common law at the lower end, we have enhanced the statutory scheme so that they will not be 
worse off.   

Mrs C.L. EDWARDES:  I want to make a couple of comments on this provision, which is dealing with the new 
common law scheme.  Obviously this is a new access program that is being put in place.  I have no doubt that it 
will have the same sorts of teething problems that all new schemes have.  Although this is not commented on in 
the Bill, I wonder whether the committee will allow me to raise the case of Henderson, which is a recent District 
Court case following on from Dossett, because this is an appropriate place in which to do so.  That decision 
allows any worker who was injured prior to 5 October 1999 and who is still within the six-year statute of 
limitations period to pursue a common law claim under the pre-1999 legislation.  If nothing else, it is a good 
lesson for ministers and drafting personnel to ensure that there is no unintended interpretation of a piece of 
legislation that a minister or a Government brings forward.  It is also important to ensure that the intent of the 
proposed changes is clear.  Will the minister let the committee know what has been his advice on Dossett and 
subsequently Henderson?  How many applications are likely to be made from people who are currently in the 
system?  Has the minister been given any advice about any form of changes that he might like to consider?  
What is likely to be the cost of injured workers taking up that process?  Does the minister know how many 
workers were injured prior to 5 October 1999 but are outside the six-year limitation period and, therefore, would 
be left with nothing?   

Mr J.C. KOBELKE:  Those are very important questions.  I have raised the same questions, or very similar ones, 
and for most of them there is no answer.  There is no way of knowing whether the further court precedents have 
opened up other potential avenues for people to go to common law when common law was previously apparently 
not available.  There is a window of opportunity in time.  One cannot be sure just what will be the basis on which 
people will be able to go to common law, but the six-year statute of limitations would generally apply to those 
cases that have followed on from Dossett.  The six-year limit would restrict the number of people seeking to get 
in under the pre-1999 changes to those who had the power to initiate action between June 1993 through to the 
changes made in late 1999.  It is a small time window.  However, there may be a large number of cases.  I would 
like to inform the committee, however, because I think it relates to this subdivision, that I have taken a position 
in principle that we should not allow those people to continue to take action through a range of court actions that 
have opened up something that was never the intention of the amending Bill of 1999.  I say that on the basis that 
I believe we need to be consistent.  The issue with the Dutch decision is that we are retrospectively allowing 
people to reopen their cases because that decision was contrary to the expectations of all the people involved in 
the debate.  I think the member for Kingsley, who was the minister at the time, would accept that she had no 
intention that Dutch would occur.  It was not an understanding of the Opposition at the time that Dutch would 
occur.  We are retrospectively opening up that right for those people.  I do not think the then minister - the 
member for Kingsley might wish to comment - had the intention when the 1999 changes were made that people 
would be able to use the conditions that existed prior to the 1999 changes to continue to access common law.  
That was certainly not my understanding as the opposition spokesperson at the time.  It seems to me that in terms 
of equity and consistency we should not allow people to now go back and reopen that access to common law.  
Therefore, I have asked that drafting be undertaken along those lines of principle, and that it be done 
expeditiously.  I hope it can be done by the end of this week.  However, if it has not been done by the time we 
finish this committee, we may need to deal with this matter in the other place.  A range of other issues hang off 
that, so it may not be able to be resolved so quickly.  We do not want to put those workers who are currently 
taking those cases in jeopardy of incurring further legal costs.  Therefore, if we remove their right to continue 
with those cases, we will need to come to some understanding with regard to how their reasonable existing legal 
costs might be met.   

Mrs C.L. EDWARDES:  Is the minister aware of whether any of the workers who are making application or 
have made application in the court have settled their case?  One of the requirements of Dossett was that the 
money be paid back.  Have there been any of those applications?   

Mr J.C. KOBELKE:  We are not aware of any such cases.   

Dr J.M. WOOLLARD:  With regard to the minister’s comment earlier about impairment, the minister queried 
from whom I had taken advice and suggested that the medical advice that he had been given was contrary to my 
advice.  He suggested that more people are likely to get assistance because of the changes from -  

Mr J.C. KOBELKE:  I did not say that.  Please do not misrepresent me.  I have never said that.   

Dr J.M. WOOLLARD:  I think when we look back through Hansard it can be seen that the minister said that 
some people who currently do not get assistance with disability will get assistance with impairment.   
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Mr J.C. KOBELKE:  I have never said that.  I have said the opposite.  

Dr J.M. WOOLLARD:  Okay.  Some people who currently do not get assistance because they do not fall under 
the level of disability will fall under the level of impairment.   

Mr J.C. KOBELKE:  And some who currently do under our changes will not. 

Dr J.M. WOOLLARD:  That is right.  There is a belief in the community that it will be more of a swing away 
from assistance than a swing towards assistance.  I have had my advice from medical experts in the field.  I have 
also been advised that the minister’s advice is likely to be from the occupational health doctors who possibly are 
within WorkCover at the moment, who some would say have a conflict of interest in this area because their 
future is guaranteed with these changes.  Has any of the advice that the minister has received been from 
professional groups representing doctors; and, if so, will the minister table that advice so that I can look at that 
information?  Throughout the debate on this Bill, the minister has implied that this is just a case of some greedy 
lawyers looking after their own self-interest.  It is not, as the minister would call it, the greedy lawyers who have 
come to me; it is the people who have been injured at work whom I have spoken with.  As a housewife, before I 
make any major changes in my household, I do a cost-benefit analysis.  I think carefully about how much money 
is going in and how much money is going out.  Surely with a Bill like this, someone within the department must 
have done the figures.  The minister is saying he does not have the figures.  Why is this Bill on the table now 
after three years if those figures are not readily available?  Surely the minister must know whether in two years 
or five years this Bill will represent a saving or a cost to the community.  That is why people question what is 
going on with this Bill.   

Mr J.C. KOBELKE:  The actuary report, the summary of which was available some time ago, indicates that 
$130 million will be the cost of all the changes.  I am referring currently to common law access.  Changes to 
common law access are anticipated to result in a marginal increase in costs of approximately one per cent.  
Taking up the member’s earlier point, I have stated that I expect fewer people to access common law through the 
second gateway under whole-body impairment than is the case under disability.  I have said that publicly many 
times - 

Dr J.M. WOOLLARD:  It is not so much that the minister does not expect that to be the case, but that people 
will not be able to do so.   

Mr J.C. KOBELKE:  That is the member’s point; it is not my view.  Moving from a disability to impairment 
threshold will be a little more constraining.  The fact is that people will no longer have a secondary condition, 
which will also restrain the number of people going to common law.  In addition, improved statutory benefits 
will apply.  Therefore, it is hoped that people will see the benefits of staying with the statutory scheme.  Even if 
people have the whole-body impairment percentage to allow them to go to common law, they may regard it as in 
their interests to stay in the statutory scheme.  New South Wales has the access criterion of 15 per cent of whole-
body impairment without psychological overlay, and practically no-one goes to common law.  The access test is 
not the only reason for that situation - it is part of it.  People cannot claim the same heads of damages in common 
law in New South Wales as can be claimed in Western Australia.  People are restricted to pecuniary loss in 
NSW.  Therefore, the financial incentive to common law is not available when one has a generous and good 
statutory benefit scheme such as that in New South Wales.  Also, people cannot claim the same level of benefits 
in NSW through common law that can be claimed here.  It is a mixture of all the elements, rather than a 
simplistic view that using whole-body impairment will somehow mean that people will not have the percentage 
of impairment required to go to common law. 

Mrs C.L. EDWARDES:  Page 62 of the Bill outlines proposed section 92K, which deals with restrictions on 
awarding, and amounts of, damages.  Proposed subsection (3) refers to the fact that a worker who participates in 
a specialist retraining program and suffers an injury that is compensable is not to be awarded damages in respect 
of the injury.  As far as I know about specialist retraining programs, the 10 to 15 per cent whole-body 
impairment requirement would not apply to such people; therefore, they would not be eligible to access common 
law in any event.  Who will have liability for an injured worker while on a specialised retraining program?  What 
if the worker suffered an injury, or suffered an aggravation of the injury, and the impairment rose above 15 per 
cent?  Would this provision stop the injured worker from then lodging a common law claim?   

Mr J.C. KOBELKE:  I thank the member for Kingsley for giving some notice of this question when we last met.  
The specialist retrained package to which this provision relates is quite different from rehabilitation.  That flows 
through into how we address the issues the member rightly raises.  I refer to rehabilitation first to contrast it with 
the intent of this provision.  Rehabilitation is primarily directed at getting the injured worker back to work in his 
or her original workplace.  Sometimes that is not possible because the range of duties in that workplace may not 
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open up the possibility for an injured worker; therefore, that injured worker may be placed in a different 
workplace.  In such cases with a rehabilitation program and a shorter term matter, an agreement is in place now - 
it is not by statute - that coverage for any further injuries will rest with the original insurer.  That has been 
practice since November 1994.  The specialised retraining obligation issue to which the member referred and 
how this provision is structured are quite different.  Others may argue otherwise; I accept that.  Nevertheless, 
specialised retraining will be available to a limited number of people.  People must have both 10 to 15 per cent 
whole person impairment and a clear expectation that the retraining will be successful in providing future 
employability of that person.  Someone may undertake a drafting course because he or she no longer can lift 
material because of a back injury.  A person may become a building inspector because he or she can no longer 
carry out the building work.  One year or more training may be required through TAFE or some other training 
institution.  This provision no longer regards such people as a worker; that is, they undertake a training program 
at a training institution and will be covered by the normal processes that cover students.  Therefore, the 
Government has not sought to put in place special arrangements for injuries that might then occur.  Difficult 
cases will always arise in which a person believes that the situation has deteriorated -  

Mrs C.L. EDWARDES:  Or there has been an aggravation.   

Mr J.C. KOBELKE:  The deterioration may overwhelming be due to the work injury.  That will be a matter of 
disputation regarding whether that person should come back into the system.  If a person has a secondary 
accident while a student, the injury would be covered through the current arrangements, which might be a public 
liability arrangement at the college attended.  The college or tertiary institution providing the training or the 
group training system would take out policies to cover such people anyway.  They should be caught by such 
policies.  It is different from, although clearly flows from, the rehabilitation programs.  Therefore, it is not 
necessary to put in place the machinery to cover such people.  This situation flows from the fact the person 
received a benefit from the workers compensation system, and it was a work-related injury, but a further injury 
would relate to that person’s new role as a student.   

Mr N.R. MARLBOROUGH:  A couple of concerns come to mind relating to the minister’s answer.  On the basis 
of the 15 per cent impairment, are we to assume that a concert pianist who loses his finger would not come into 
the category of 15 per cent disability; therefore, although he is not able to play the piano any more at concert 
level and perform his work, he will not be considered for the program because he has not reached the 15 per cent 
threshold through the loss of a finger?  Would such a person not fit into this category? 

Mr J.C. KOBELKE:  I seek advice because my assumption is that the loss of one finger would be less than 
15 per cent whole person impairment.  I will get confirmation.  I will return to the issue if I am incorrect.  I do 
not know the tables in detail.   

Mr N.R. MARLBOROUGH:  On the basis that the assumption is that it will not be 15 per cent whole-body 
impairment, I would argue that the legislation has a weakness.  We cannot and should not legislate on 15 per 
cent impairment when using the concert pianist as an example.  Other skilled people will not, as a result of losing 
one or two fingers on a hand, reach 15 per cent impairment and will certainly not be able to do the work that they 
were employed to do.  They will require some significant training.  That is one category that concerns me.  The 
other category involves being treated as a student while under this process.  How does the remainder of the 
legislation apply to a person’s ability to be re-employed by a company?  Companies always have the right under 
workers compensation legislation to say they no longer have a job for a person, and certain steps need to be 
taken.  The minister is saying that when a person goes into this category of training, he or she is no longer 
categorised as a worker.  I assume from that that all the protection mechanisms that apply to a worker who is 
injured and is employed by a company, which has a degree of responsibility for re-employment and 
rehabilitation, no longer apply.  If I am right, how are the future jobs of these people protected?  Why is the 
minister creating a category that does not treat them as normal workers? 

The ACTING SPEAKER (Mr A.P. O’Gorman):  The committee is suspended until after the quorum in the 
Chamber. 

Sitting suspended from 5.01 to 5.02 pm 

Mr J.C. KOBELKE:  The member for Peel’s question needs to be answered in two separate parts.  I am glad that 
when he asked the question about the pianist he did not have a white glove on, as he did during the previous 
debate.  If we looked at very specialised cases when designing the system, it basically would not work.  We had 
to make decisions.  The pianist is one example.  For a very small number of people in the category, the injury 
would be small compared with the loss of earnings.  There is a problem at the other end.  If we used the 1993 
system, which referred to loss of earnings, then very large numbers of low-paid people would not get into 
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common law.  We are looking here at an impairment, that is loss of function of the body, as being the criterion.  I 
do not want to canvass all possibilities, but the example referred to earlier was loss of future earnings.  That 
disadvantages a large number of very low-paid workers.  There are hard decisions to be made.  The example of a 
pianist with the loss of a finger would be someone who potentially is looked after by the enhanced benefits, and 
that is the specialised retraining program.  That person may not get the 10 to 15 per cent - except if more than 
one finger is missing - but the issue is that, in addition, $100 000 or more is available for specialised retraining to 
try to help that person.  We have tried to enhance the statutory benefits to look after some of those people who 
may miss out because of the changes.   

I now come to the second part of what was a fairly general question, or a question that covered a lot of areas.  A 
person going into this scheme is still covered for matters relating to his impairment or condition that relate to the 
accident, incident or sickness that occurred in the original workplace.  If something else occurs in his new 
training program, he will go to the training program only if the clear judgment is made that he cannot return to 
his previous employment.  He is then treated like the other students who might go through that program. 

Mr N.R. MARLBOROUGH:  Is the minister saying that it will be treated as a separate disability and any 
associated costs will be based on the earnings during that program or while they are students? 

Mr J.C. KOBELKE:  Yes. 

Mr N.R. MARLBOROUGH:  What if that injury impacts on the first injury?  That is quite common with back 
injuries. 

Mr J.C. KOBELKE:  This already happens when there are two different employers and two or more different 
insurers, and they seek to apportion responsibility. 

Mr N.R. MARLBOROUGH:  I will go back to the first issue.  What worries me about this legislation is that in 
its application of impairment it penalises people such as the pianist.  It is nice and easy for insurance companies, 
government departments and judges, but it is not nice and easy for workers.  In my opinion the minister cannot 
go ahead with legislation that sees people being cut out of the system because they do not fit in somewhere.  
That is a great weakness with this legislation. 

Mr J.C. KOBELKE:  The issue is to try to get the greatest good for the greatest number, and that is what we are 
trying to do.  When looking at the various criteria and conditions that were placed on the gateways, I asked for a 
range of cases to be presented to me that were taken from various files.  That confirmed for me, very clearly, that 
the current system leaves many injured workers far worse off, and a big contributing factor to that is the 
subjectivity of the assessments and the uncertainty.  I provided an answer to the member for Alfred Cove earlier 
on a similar issue.  Every time we look at one type of case and say that that person might be worse off because of 
the changes we are making - we are certainly trying to make sure that they are not - and they may not get through 
to common law, which is one way of trying to look after them, and that somehow means the system is bad, I am 
convinced there will be more cases in which giving people certainty through a more standard approach at an 
earlier date will be in the interests of those injured workers.  I am committed to that in what we are doing here. 

Mrs C.L. EDWARDES:  I refer to proposed section 93K(4) on page 63, which states - 

(b) the Director registers the election in accordance with the regulations; 

What is being proposed by way of regulations for registration? 

Mr J.C. KOBELKE:  The details of the regulations are not yet developed, but they may be set in a standard form.  
This is part of the procedures laid out in proposed section 93K.  I will try to explain them in a brief and general 
way.  With access to common law through the second gateway we are seeking to not only change the assessment 
of disability to that of whole body impairment but also remove the potential for disputation on whether the 
medical assessment meets the criteria for the second gateway.  We want to leave that resolution in the hands of 
the District Court.  The injured worker must elect to go to common law but in doing so, his statutory rights will 
be stepped down and he will eventually forgo them.  We do not want people electing to go to common law 
without proper advice.  A person might seek the services of a suburban lawyer who does not handle many of 
those cases, although suburban lawyers are very important. 

Mrs C.L. EDWARDES:  They probably handle most of those cases.  

Mr J.C. KOBELKE:  I am referring to lawyers who do not usually handle workers compensation cases.  In that 
situation the person might find himself in court facing issues about which he has not been properly advised etc.  
We cannot address that entirely.  Action might need to be taken because a worker was given bad advice by his 
legal representative.  With this legislation we are seeking to make sure that injured workers, having gone to an 
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approved medical specialist of their choice, present the medical evidence in the form required from an approved 
medical specialist.  We want injured workers to know that their election to go to common law will have 
consequences.  It provides for a checking process.  Regulations might be needed to ensure that people are aware 
of their choice.  The legislation is not intended in any way to put an obstacle in the way of people who want to 
go to common law; it is to make sure that they understand the consequences and the process.  Once they have 
registered their choice, procedures are laid out to determine their ability to issue a writ.  That must be in the court 
within 30 days, as set out in the following subsection.  

Mrs C.L. EDWARDES:  I thank the minister for that.  The issue is that the registration has legal consequences.  
My question was: what will the registration process involve?  I take it from what the minister said that injured 
workers will need to fill out a form, which the minister referred to as a bit of a check list.  However, what will 
the process of registration involve?  When will a person register his desire to go to common law?  This clause 
does not clearly spell out - perhaps the minister can - whether the injured worker is prevented from issuing a writ 
prior to receiving the notice of registration.  

Mr J.C. KOBELKE:  This does not explicitly rule out the ability to issue a writ prior to election.  

Mrs C.L. EDWARDES:  If a person issues a writ to go to common law prior to election, what will be the 
consequences for the system?   

Mr J.C. KOBELKE:  That happens now.  These amendments do not seek to close off that.  

Dr J.M. WOOLLARD:  I appreciate that the Labor Party debates these Bills in the caucus room before the Bills 
come into the House.  However, I must question why, after three years, the minister is still saying that he does 
not have the figures.  What happens when legislation goes to Caucus?  Why were these questions not asked in 
Caucus?  This Bill is all about unions and workers.  The Labor Party’s grassroots supporters will be affected by 
this Bill.  When we debated the civil liability legislation earlier in the year I was pleased to hear the member for 
Peel’s comments.  He said that the impact of an injury on a pianist could be much the same as that on a potter or 
a surgeon.  The minister said that his goals and objectives for this legislation were to benefit a large number of 
workers rather than one or two workers.  How can the minister say that when he has not provided any figures?  
He said that this new scheme would provide more statutory benefits.  How much has it cost in the past?  How 
much is it likely to cost?  Which workers will be affected?  Where are the figures?  The definition of “secondary 
condition” is in proposed section 146, “Degree of impairment”.  The minister says that will be excluded.  It 
reads - 

“secondary condition” means a condition, whether psychological, psychiatric, or sexual, that, although 
it may result from the injury or injuries concerned, arises as a secondary, or less direct, consequence of 
that injury or those injuries.   

Research conducted by psychiatrists in South Australia shows that particular ethnic groups are more likely to 
suffer depression as a result of constant pain than other groups.  The exclusion of those secondary conditions 
provided for in this clause discriminates against ethnic groups.  I raised this issue during debate on the second 
reading of the Bill.  Has the minister’s department researched that area and decided how it will address the issues 
for ethnic groups who will suffer depression because of the pain and who will not get compensation?  How will 
the minister overcome the discriminatory aspects of this clause?   

Mr J.C. KOBELKE:  I do not think it is discriminatory.  The electorate of Nollamara, which I am privileged to 
represent, is perhaps the most multicultural in Western Australia, perhaps rivalling the member for Perth’s 
electorate.  I am, therefore, very much aware of people who have low English language skills. 

Mr J.N. HYDE:  Can you prove that?  

Mr J.C. KOBELKE:  I will show the member for Perth the Australian Bureau of Statistics data!   

Figures that confirm the position were presented to the member for Alfred Cove last week.  We referred to some 
1 500 cases between 1999 and 2004.  We found in some 902 cases - this is the level of research that had to be 
done - a clear indication that the determination was 16 to 29 per cent.  Based on the information on the files, of 
those 902 cases, 561 had weekly payments and common law - the reason we want weekly payments.  We cannot 
look only at a common law finding because the weekly payments will be subtracted from that.  We want to know 
what the benefit might be.  I previously indicated that 68 per cent of the workers estimated in our sample 
received $90 000 or less.  In the statutory scheme, an injured worker can receive a bit above $230 000 through 
total benefits without the extra enhancements included in this Bill.  In the existing system, more than two-thirds 
of recipients get $90 000 or less.  That is the discrimination.  It flies in the face of the facts to say that people 
who do not go to common law are somehow better off.  Some lawyers make a lot of money but many injured 
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workers are penalised by being dragged through common law.  We are trying to enhance the statutory scheme to 
look after those people rather than have them go to common law for the promise of a pot of gold when two-thirds 
of them will get $90 000 extra, which we want to enhance in the statutory scheme.  Again, they will have to pay 
legal costs out of that, which in some cases is quite substantial; in some cases up to a third goes to the lawyer.  
The clear evidence is that many workers who currently go to common law are not well treated by the system.  To 
say that they are somehow discriminated against or disadvantaged by staying in the statutory scheme is not based 
on the facts.  We are clearly enhancing the statutory scheme, because we believe workers are better off under the 
statutory scheme and we want to look after them in that scheme.   

Dr J.M. WOOLLARD:  I am willing to believe the minister, as would be the thousands of people who came to 
the rally at the front of Parliament House.  However, let us consider the facts and figures.  Why are we holding 
this debate now when people are still trying to pull out those figures?  The minister gave some of the facts.  Yes, 
they support the minister’s argument, but they were not all the facts.  They were some statistics that reinforced 
one point.  We want to make an informed decision on this matter.  I certainly feel that trying to get the 
information from the minister is like clutching at straws.  I hope there will be more success with that when this 
Bill goes to the upper House.  I am still hoping that the detail will come to this committee before we finish our 
consideration of the Bill.   

The DEPUTY SPEAKER:  I believe that the Leader of the National Party is next, followed by the member for 
Peel.  However, the member for Kingsley looks as though she wants to pursue that point.   

Mrs C.L. EDWARDES:  I want to pursue a point that I raised with the minister prior to the member for Alfred 
Cove speaking.  It follows on from what the minister said.   

The DEPUTY SPEAKER:  Is the Leader of the National Party prepared to let the member jump in?   

Mr M.W. TRENORDEN:  I am always prepared, Madam Deputy Speaker. 

The DEPUTY SPEAKER:  I thought you might be. 

Mrs C.L. EDWARDES:  The minister was saying that the clause does not prevent an injured worker from 
issuing a writ prior to the director giving him a notice of election or even before the worker makes an election.  
When asked about the consequences of that, the minister said that it happens now.  The issuing of a writ 
obviously might be used by a person’s legal representatives in an endeavour to seek and settle lump sum 
compensation.  That is a clear way of letting everyone know that all statutory and common law claims have been 
finalised.  If an injured worker issues a writ, is it the case that his weekly payments are stopped?  The new 
system does not take that into account, because there is a long process to be gone through to stop weekly 
earnings, as opposed to the situation today.  What are the consequences for an injured worker if he issues a writ 
prior to making an election or receiving notification of election?   

Mr J.C. KOBELKE:  An example might be a worker who is running out of time and who, therefore, issues the 
writ before he has made the election.  It is current practice.  It obviously seems a bit odd in the current 
circumstance, but we are not precluding it from this legislation.  The issue is that the weekly payments do not 
step-down because a person has issued a writ.  The process for the step-down in the weekly payments is tied to 
the election, to which the process in proposed section 93K relates.   

Mrs C.L. EDWARDES:  A worker could avoid all the consequences of the election by just issuing a writ.  He 
would not need to go through the process; he could avoid the process.   

Mr J.C. KOBELKE:  As a lawyer, the member for Kingsley knows how courts work; I have very little 
knowledge of that.  The issue is that the court cannot hear a case unless the worker has met the requirements, 
which means he must have elected.   

Mrs C.L. EDWARDES:  What section puts that in place?   

Mr J.C. KOBELKE:  It is proposed section 93Q.  A person might have issued a writ, but it is my understanding 
that the court would not proceed to hear the case unless the person had met the requirements of election.   

Mrs C.L. EDWARDES:  Proposed section 93Q does not do it.   

Mr J.C. KOBELKE:  That is how it affects it. 

Mrs C.L. EDWARDES:  That proposed section is on how election may affect statutory compensation.  The 
minister is saying that the whole system and its consequences can be avoided by issuing a writ, and the person 
can forget about election.   
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Mr J.C. KOBELKE:  That is how it is now.  I do not think that is the consequence.  Under the current system 
people issue writs without making an election.   

Mrs C.L. EDWARDES:  That is obviously for a specific purpose in terms of lump sum compensation, ensuring 
that both common law and statutory benefits are finalised.  That is the reason for it.  I want to know that the new 
system will not be able to be undermined.  The Government is putting in place a new common law system.  I 
want to know that it will not be able to be undermined, because, if it were, the costs would be even greater.   

Mr J.C. KOBELKE:  Proposed section 93K(4) on page 63 states in part - 

Damages in respect of an injury can only be awarded if - 

(a) the worker elects, in the manner prescribed in the regulations,  

Mrs C.L. EDWARDES:  Given the uncertainties that have arisen out of court decisions of late, I suggest that the 
minister might like to look at that again, because it could very well be that there is no restriction on anybody 
issuing a writ prior to election, which was my original point.   

Mr J.C. KOBELKE:  We discussed this matter some months back.  I think the concerns that the member is now 
expressing were ones that I also raised.  The advice I received at the time calmed any concerns I had.  We will go 
back and have another look at it.   

Mr M.W. TRENORDEN:  I refer to the example the minister gave a considerable time ago of the injured builder 
who decides he wants to become an inspector.  I think the minister has almost answered my question, but I want 
to be clear in my mind that he has.  What would happen if, during training, that person moved a ladder and 
exacerbated his injury?  Where would that go?  Would a claim be made against the trainer’s policy, or would it 
go back to the original claim?  I suspect that the minister will say that it would go back to the original claim; 
however, these areas are always grey, as the minister knows.  Can the minister answer that?   

Mr J.C. KOBELKE:  That is an existing issue.  It is a matter that has to be resolved based on the facts of the 
case.  There is a process in place to deal with that.  Sometimes these cases get very complicated.  It is a matter of 
the proof that is available of whether it was an aggravation of an existing injury, which would be compensable, 
or a new injury that might impact on that.  I will check.  Those concerns already exist.  The employer may feel 
that the injury did not occur in the workplace, and it comes down to how that dispute is resolved and the 
evidence.   

Mr M.W. TRENORDEN:  I agree; that is the current system.  Under proposed section 93K(2), another 
component will be added to it.  If it can be identified as a new claim, it cannot be claimed in respect of the 
original injury.  I wonder whether the minister is putting an extra cloud on the case and there will be pressure to 
turn either left or right at the drafting gate.  Costs will go either one way to the workers compensation system or 
the other way to the training institution.   

Mr J.C. KOBELKE:  It is no different from the existing issue; there may be conflict about what contributed to 
the injury.  That relates to the current definition of “injury”.   

Mr M.W. TRENORDEN:  No; that is not the point I am making.  I agree.  I am just saying that an extra pressure 
will be added as the Government battens down.  If a future minister - of course this minister would not do it - 
applies restrictions to agencies, people will want to push costs one way or another.  There is a definite gate here.  
There could be debate about whether it is a new injury.  Therefore, it goes not against the old claim and workers 
compensation, but to a new policy and a new claim.  The point I am making is that people will be interested in a 
different outcome.  

Mr J.C. KOBELKE:  That is the current situation.  This is quite an important area.  We do not have a specific 
provision that seeks to address it.  Other jurisdictions have a secondary injury fund.  That is seen as useful - it is 
something we have envisaged considering, but it is not in this package - because there has been a disincentive for 
an employer to take on someone whom he knows has had a previous workplace injury.  I have spoken to people 
who have been in very difficult situations and find it very hard to get work, because the employers say that the 
workers will have a recurrence of the injury and the employers will be stuck with it.  We hope to deal with that 
and improve it in a number of ways, but we have not put in place a range of new provisions to try to get people 
with those potential difficulties through that system.   

Mrs C.L. EDWARDES:  Under proposed subsection 93K(5)(b), the maximum amount of damages that may be 
awarded in respect of the injury or injuries is amount A, but the maximum amount may be awarded only in a 
most extreme case in which the worker’s degree of permanent whole of person impairment is less than 25 per 
cent.  What does “a most extreme case” mean?  Does it mean what the paragraph goes on to explain; that is, the 



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 June 2004] 

 p3729b-3763a 
The Acting Speaker (mr A.P. O’gorman); Mr John Kobelke; Dr Janet Woollard; Mr Norm Marlborough; Deputy 
Speaker; Mr Max Trenorden; Mr Paul Omodei; Mr Fran Logan; The Acting Speaker (mr D.A. Templeman); Mr 

Jeremy Edwards 

 [11] 

worker’s degree of permanent whole of person impairment is less than 25 per cent?  If so, why has it been 
included?   

Mr J.C. KOBELKE:  It is the existing wording that applies to the second gateway.  We have not changed it.  It 
was the legislation of the previous Government.   

Mrs C.L. EDWARDES:  However, the minister has changed the method of assessment from disability to 
impairment.  There is a clear difference.  This provision includes a case in which a degree of permanent whole of 
person impairment is less than 25 per cent.  Is that what the minister means by a most extreme case, or is it a 
further clarification of the subsequent phrase?   

Mr J.C. KOBELKE:  I understand that the court still has some discretion and it may take into account other 
factors relating to the impact on the person.  The paragraph states “a most extreme case in which the worker’s 
degree of permanent whole of person impairment is less than 25%”.  The change from the current provision is 
clearly in the whole of person impairment instead of disability and the 25 per cent impairment rather than the 
current rate of less than 30 per cent.  We presume that the courts will apply it in the same way as they currently 
do for the second gateway.   

Mrs C.L. EDWARDES:  Has the minister received advice on how the courts have interpreted a most extreme 
case?   

Mr J.C. KOBELKE:  This provision has been in place since 1999.  We have not gone through it and done a 
detailed report on how one might view the court’s determination on this issue.  We have simply picked up the 
provisions with the changes to which I have alluded.   

Dr J.M. WOOLLARD:  The minister has not provided me with the costings, so I have looked at the few figures 
he gave me the other day.  Of the 1 564 cases, 902 were determined on the current stage 1, which is 16 to 29 per 
cent disability, and 561 of those cases had weekly payments and common law payments recorded.  If I add what 
the payout would have been for the 42 per cent of cases that received $60 000 or less, the 26 per cent that 
received between $60 000 and $90 000, the 27 per cent that received between $90 000 and $150 000 and the 
five per cent that received greater than $150 000, the cost would be between $1.4 million at the lower end of that 
scale and almost $43.6 million at the higher end.  Bearing in mind what it has cost in common law payouts over 
the past five years, I again ask when the minister will table the full figures so that we can see that workers will 
benefit under the new scheme.  The current costs, which are step 1 under the current scheme, will go.  This will 
be a saving for the Government.  Can the minister show me that the statutory payouts under the new scheme will 
equate to more than the figures the minister provided the last time this committee met?  If I can sit and play with 
some of these figures, I find it very difficult to believe that his well-qualified staff from WorkCover are unable to 
provide the facts and figures.   

Mr J.C. KOBELKE:  We have certainly provided the member with very appropriate figures, and we are seeking 
to get more.  She will make what use of them she wishes.  The member will make her own interpretations.  
However, we may think her interpretations bear no basis in fact.  The figures to which the member has alluded 
relate to the member for Kingsley’s earlier question.  I do not know whether the member for Kingsley has a copy 
of those figures.  Although we have not done an analysis of all the judgments, it provides a bit of a view of 
graduation.   

Dr J.M. WOOLLARD:  The figures I have just used are the figures that the minister provided me with the other 
day.   

Mr J.C. KOBELKE:  That goes to the member for Kingsley’s earlier question to show that the maximum 
payable would be about $230 000.  Only about five per cent of cases in the sample we took between 1999 and 
2004 received more than $150 000.   
Mr N.R. MARLBOROUGH:  I refer to proposed section 93H and seek clarification on the meaning of “degree 
of permanent whole of person impairment”.  In particular, what is the meaning of “resulting from the injury or 
injuries arising from a single event”?  Is a single event when a person loses an arm as a result of an accident?  
Am I reading this paragraph too literally?   
Mr J.C. KOBELKE:  It alludes to the fact that a person cannot aggregate different events or accidents.  The 
percentage is taken on the single event or accident.   

Mr N.R. MARLBOROUGH:  I do not understand that.   
Mr J.C. KOBELKE:  If a person has an accident at work one Monday and goes back to work the following 
Monday and has a different accident, when determining the degree of permanent whole person impairment, those 
accidents would be counted as single accidents.   
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Mr N.R. MARLBOROUGH:  Therefore, it does not mean, and it is not meant to mean, the types of work-caused 
injuries, such as a loss of hearing, that could result from working in an industry over a period of time.   

Mr J.C. KOBELKE:  We debated a loss of hearing earlier.  A loss of hearing involves special criteria because it 
accumulates over time and is therefore assessed separately.  Separate provisions deal with work-induced hearing 
loss.   

Mr N.R. MARLBOROUGH:  Proposed section 93H(1) refers to “evaluated as described in sections 146A and 
146C”.  I seek clarification.  Will the minister explain in simple English what proposed section 146A(4) means?  
Perhaps it can be rewritten in English so that we all understand it.   

Mr J.C. KOBELKE:  It is complicated.  

Mr N.R. MARLBOROUGH:  It is for the injured workers that I represent.  Probably a few doctors and lawyers 
understand it.  However, no bugger on the Kwinana strip understands it.  I have underlined the last part of the 
paragraph, which reads -  

. . . the WorkCover Guides are not to provide for a deduction to reflect the pre-existing nature of that 
disease to the extent . . .  

What does that mean?  Why should I, as an injured worker, feel warm and fuzzy about that?   

Mr J.C. KOBELKE:  Proposed section 146A(4) ensures there is no deduction in the evaluation of a worker’s 
degree of permanent impairment for any pre-existing disease that is asymptomatic.   

Mr N.R. MARLBOROUGH:  Does that mean that it was known about before?   

Mr J.C. KOBELKE:  If the evaluation of the degree of impairment in any case involves taking into account a 
recurring aggravation or acceleration of any pre-existing disease which was in full or part asymptomatic before 
the event from which the injury arose occurred, there can be no deduction from that recurrence, aggravation or 
acceleration.  I emphasise “no deduction”.  For example, in the evaluation of whole person impairment arising 
from a back injury, the degree of impairment will not be reduced if there is medical evidence that arthritic 
degeneration was present in the back before the event, but that the condition did not cause any problems for the 
worker.   

Mr P.D. OMODEI:  I can see the member for Peel and me describing that to his workers and my timber workers 
on a Friday afternoon: “To make it short mate, you’re gonna get screwed”.   

Mr J.C. KOBELKE:  It is a protective mechanism.  If a person has arthritis and then hurts his back, it cannot be 
said that 20 per cent of the impairment is due to the arthritis and that that 20 per cent is being taken off.  That is 
not allowed to happen.   

Mrs C.L. EDWARDES:  I refer to proposed section 93K.  Will the minister explain to the committee how the 
Government arrived at 15 per cent and 25 per cent?   

Mr J.C. KOBELKE:  The original decision was 20 per cent.  However, because of the move to whole body 
impairment and the removal of “disability”, it was suggested that that would be too tough.  We then looked to 
what is being used in other States that use whole person impairment.  Fifteen per cent is used in New South 
Wales and perhaps one other jurisdiction.  We accepted that.   

Mrs C.L. EDWARDES:  What about the 25 per cent? 

Mr J.C. KOBELKE:  I do not think that is being used anywhere; however, because we have two gateways and 
the 30 per cent disability, we decided that whole body impairment with no psychological overlay would not be as 
tough as it would be if it were left at that so we reduced it to 25 per cent.  

Mrs C.L. EDWARDES:  Has the amendment standing in the minister’s name to proposed section 93L already 
been moved?  

Mr J.C. KOBELKE:  Yes.  I will explain that briefly.   

The DEPUTY SPEAKER:  It is my understanding that it was moved and carried.  

Mr J.C. KOBELKE:  It was; however, because it is still part of the clause, it is quite appropriate to debate it.   

Mrs C.L. EDWARDES:  I apologise for having other duties when the amendment was moved.  Will the minister 
explain why that proposed section is being removed?  Under that proposed section, if court proceedings have 
commenced seeking damages and a court finds that the worker’s degree of permanent whole of person 
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impairment is less than 15 per cent, the court may not order the plaintiff to pay all or any of the defendant’s 
costs.   

Mr J.C. KOBELKE:  We sought to insert that explicit provision to ensure that people establish that they have the 
level of impairment required and do not frivolously try to take action.  That was seen to be overkill.  Further, 
there might be a genuine case in which a person’s medical certificate might give him 15 per cent or 16 per cent 
whole person impairment but by the time their case reaches court, the court could establish on the basis of other 
medical evidence that they have only 14 per cent whole person impairment.  We did not think that we should 
explicitly put into the Bill that they could be liable for paying all or part of the costs of the defendant.   

Mrs C.L. EDWARDES:  There were enough safeguards because a person had to meet the threshold before he 
went to court.  That is not exactly true, but the issue is that the court would have had the discretion to order 
payment of costs in any event.   

Mr J.C. KOBELKE:  We are removing it because it was simply seen as overkill.   

Mrs C.L. EDWARDES:  I refer to the termination day under proposed section 93N(1), which reads -  

If a claim for compensation . . . the termination day for an election to retain the right to seek damages in 
respect of that injury is the last day of the period of one year after the day on which the claim for 
compensation by way of weekly payments is paid unless a later day is fixed . . .  

Does that mean, therefore, that the statutory six-year period within which injured workers can lodge a writ has 
been amended to one year?   

Mr J.C. KOBELKE:  This relates only to the timing for the election period, not the statute of limitations period.   

Mrs C.L. EDWARDES:  So there is no change in respect of this?   

Mr J.C. KOBELKE:  No.  There is no change to the six-year statute of limitations.   

Mrs C.L. EDWARDES:  But there is a change in that in order to issue a writ, the worker is supposed to have 
made an election and to have received a notification etc.  That will be restricted to one year under this proposed 
new section, so that does limit the injured worker’s rights.   

Mr J.C. KOBELKE:  Yes, except that it is an extension on the existing arrangement, because under the Act the 
election must be made within six months.  It will now be 12 months, with the potential for two further 
extensions. 

Mrs C.L. EDWARDES:  Why does the minister think the words “the last day of the period of one year after the 
day on which the claim for compensation by way of weekly payments is made” will be any clearer than the 
terminology in section 93E?  I think this is less certain.   

Mr J.C. KOBELKE:  The clear intention is to make it more certain.  There is a level of disputation in the Act 
about what is the starting day for weekly payments compensation, and because that has been interpreted in 
different ways we have sought to make it clearer by saying that it will be from -  

Mrs C.L. EDWARDES:  It is from the day on which the claim is made.   

Mr J.C. KOBELKE:  Yes - from the day on which the claim is made on the employer. 

Mrs C.L. EDWARDES:  What determines that day?   

Mr J.C. KOBELKE:  When the claim is actually made.   

Mrs C.L. EDWARDES:  What day is the day on which the claim is made?  Is it when the worker posts it, or 
when it is registered?   

Mr J.C. KOBELKE:  That is dealt with in proposed section 178(1) at page 306 of the Blue Bill, which deals with 
notice of injury and claim. 

Mr M.W. TRENORDEN:  That refers to a notice of the occurrence of the injury.   

Mr J.C. KOBELKE:  The issue is that there are established procedures, because, as the member indicated in her 
question, we could end up with various cases throwing up strange coincidences of mail going astray and making 
all sorts of claims, so the process is outlined there.  This is seen as a clearer way of starting the clock ticking for 
the 12 months by basing it on when the claim was made.   

Mrs C.L. EDWARDES:  I am pleased the minister has pointed out proposed section 178, because that conflicts 
with proposed section 93N, does it not?  Proposed section 178 states -  
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(1) Proceedings for the recovery under this Act of compensation for an injury are not maintainable 
unless -  

. . .  

(b) the claim for compensation with respect to such injury has been made within 12 
months from the occurrence of the injury . . .  

It has nothing to do with the day on which the claim for compensation by way of weekly payments has been 
made.  Two dates are mentioned.   

Mr J.C. KOBELKE:  Section 179 also goes into detail about service of notice of injury.  

Mrs C.L. EDWARDES:  But service is difficult too.  How many days will be the termination day?  Will the 
termination day for an election be the day of injury, the day of weekly payments being made, the day of service 
of notice -   

Mr M.W. TRENORDEN:  The day of posting a registered letter. 

Mrs C.L. EDWARDES:  I think the minister has a problem.   

Mr J.C. KOBELKE:  We are aware that there is a problem with the Act, and our best advice was that this would 
provide greater certainty.  It will not solve every problem.   

Mrs C.L. EDWARDES:  The minister is proposing to insert a new section.  The minister expects that new 
section to overcome the problems in the Act.  The minister has come up with the words “the last day of the 
period of one year after the day on which the claim for compensation by way of weekly payments is made”.  The 
minister has referred us to proposed sections 178 and 179.  However, they are totally different from the 
definition of termination day.  

Mr M.W. TRENORDEN:  There is certainly a big difference between the day of injury and the day of posting a 
registered letter.   

Mr J.C. KOBELKE:  Proposed sections 178 and 179 reflect existing procedures.   

Mrs C.L. EDWARDES:  The words in section 93E, “after the day on which weekly payments commenced”, 
have proved to be somewhat problematic.  The minister has now defined the termination day - and for some 
reason he has inserted a new starting point - as being the day on which the claim for compensation is made.  
When I asked him what day that is, he referred me to proposed section 178(1)(b), which states -  

the claim for compensation with respect to such injury has been made within 12 months from the 
occurrence of the injury or, in case of death, within 12 months from the time of death.   

How will anyone be able to advise an injured worker client, and how will the courts be able to interpret, when 
there is no longer a right for an election?  Will it be by tossing a coin?   

Mr J.C. KOBELKE:  No.  There is another range of issues whereby people will need to be advised, and there is a 
fail-safe measure, because if the worker is not advised after six months that he is ticking down to his 12 months, 
the clock will start ticking for him again.  We have provided a fail-safe measure, because it is not always easy, so 
we have sought to cover that by requiring the employer and the insurer to notify the worker at six months, and 
failure to do so means that the clock will start ticking again.   

Mr M.W. TRENORDEN:  Why did the minister not look at altering proposed sections 178 and 179, which refer 
to notice of injury and claim, and service of notice of injury by sending a registered letter?  Why not have a 
common start time?  

Mr J.C. KOBELKE:  My advice is that this reflects the existing provisions.  

Mr M.W. TRENORDEN:  I know that, but this is a rewrite of the Bill.   

Mr J.C. KOBELKE:  No.  It might appear that way, because the Bill is very large, but we went in with 100-odd 
clear and distinct summary major amendments and sought to integrate them.  Other provisions that were in place 
might have been reworded because of changed definitions, but we did not seek to start from the ground up and 
rebuild the whole Act, so if it was considered that the existing provisions could continue to be used, they will 
remain.   

Mr M.W. TRENORDEN:  The minister stated earlier that an ambiguity currently exists with the starting date.  
Surely, one of the minister’s responsibilities is to bring certainty into the Act.   
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Mr J.C. KOBELKE:  The existing provisions regarding notification have been used, and the provisions on 
notification are the basis for deciding when the clock will start ticking for termination. 

Mr M.W. TRENORDEN:  That is for several different outcomes - one being a registered letter, one the date of 
injury and another being death.   

Sitting suspended from 6.02 to 7.00 pm 

Mr J.C. KOBELKE:  I am happy to further explain proposed section 93N.  Having had the benefit of a break, it 
is all a lot clearer.  The current countdown for election, and therefore the establishment of the termination date, is 
based on the date on which payment commences.  Problems arise in most cases.  It may take months to have a 
case recognised.  Payments may commence, but may be back-paid to an earlier date.  What is the 
commencement date - the date on which the first cheque is received or the much earlier date of commencement?  
Using the earlier date would cut into a person’s time under the process.  The day on which the clock starts 
ticking is the day on which the claim for compensation by weekly payments is made.  That refers to section 
178(1)(b) and section 58 of the Act.  Although those procedures are complex, they reflect current practice.  They 
are workable.  People know the system.  People do not have great difficulties with the process.  If difficulties 
arise, they will be met through proposed section 93N(3).  If a dispute arises, a person will have another nine 
months in the system three months after the resolution of the dispute.  Therefore, the termination date will be 
pushed out.  Is that clear regarding proposed section 93N(3)(a) and (b)?  One seeks to resolve the dispute and 
determine the date on which the claim for compensation was made; however, if some delay arises in making that 
determination, a person still has another nine months.  It could be five months after the attributed date that a 
person was told that attributed date.  A person will have nine months from that point.  The 12 months will not be 
reduced.  Any delay in determining the matter will extend the termination date.   

Dr J.M. WOOLLARD:  Proposed section 93K(4)(d) outlines that damages for an injury can be awarded only if 
the court is satisfied that the worker’s degree of permanent whole person impairment is at least 15 per cent.  The 
current system represents almost 30 per cent disability.  There is a big difference, minister.  Proposed section 
93K(5) states - 

Unless the court is satisfied that the worker’s degree of permanent whole of person impairment is at 
least 25% - 

(a) the amount of damages to be awarded is to be a proportion . . .   

Under the old system, stage 1 was 15 to 29 per cent impairment, and the award was made on a sliding scale.  At 
30 per cent impairment, common law damages were not capped.  Under the new system, obviously the threshold 
is to be decreased markedly.  Can the minister explain the situation with the 15 to 29 per cent impairment?  Will 
it be a sliding scale that is similar to the current system?  How is that proportionate scale to be worked out?   

Mr J.C. KOBELKE:  I think I addressed this point earlier in reference to proposed section 93K(5)(b), which 
provides the proportionate mechanism.  The change is that the process is to be based on permanent whole person 
impairment.  The scale is less than 25 per cent impairment.  With 25 per cent or more impairment, as the 
member indicated, the current system is 30 per cent disability.  Thirty per cent disability and above is not 
capped.  Also, one does not have the step-down in the statutory benefits.  Similarly, it is 25 per cent permanent 
whole person impairment.  If a person is in that category, it is not proportioned, it is not capped and there will be 
no step-down.  If a person is in the 15 or less than 25 per cent impairment category, it is capped and proportioned 
according to paragraph (b). 

Dr J.M. WOOLLARD:  Is it based on the percentage or on the type of injury?   

Mr J.C. KOBELKE:  It is based on the type of injury taking into account the impact on the injured worker.  

Dr J.M. WOOLLARD:  It is not the percentage of impairment, but the injury to the person?   

Mr J.C. KOBELKE:  That is correct.   

Dr J.M. WOOLLARD:  Does the minister have any preliminary tables that one could look at in this regard?   

Mr J.C. KOBELKE:  Medical tables?   

Dr J.M. WOOLLARD:  Yes. 

Mr J.C. KOBELKE:  We will be able to provide it.  A few people have asked for it, and it has been made 
available.   

Mrs C.L. EDWARDES:  It is the WorkCover guides referred to in proposed section 93N(4)(a).   
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Dr J.M. WOOLLARD:  The member for Kingsley has not seen a copy, either.   

Mrs C.L. EDWARDES:  Proposed section 93N on page 70 of the Bill, reads -  

(7) An extension is to be in writing and the Director is required to give the worker and the 
employer each a copy of the extension.   

(8) An extension may be given even though the termination day has passed.   

Does a time limitation apply?  Is it outlined in proposed subsection (6), or is this something beyond (6)?   

Mr J.C. KOBELKE:  I refer the member to proposed section 93N(3), which is an extension based on a dispute 
about the termination date relating to the starting date.  Proposed subsection (4) relates to the extension of the 
termination date in certain circumstances.  Proposed subsection (6) limits extension of the termination date to 
one year from the date that would have been the termination date had there been no extension, except where an 
approved medical specialist has not provided documents to the worker in the required time; in that case, the 
director may give an extension for as long as the director considers necessary to give the worker an opportunity 
to make an election.  This exception is likely to be used in exceptional cases when an approved medical 
specialist is unable to make a special evaluation in the time required, and the maximum limits on extension of 
the termination date will expire.  The extension beyond the 12 months is based only on the condition not being 
stabilised, and there is a method of determining what is meant by stabilised, using the table.  If a worker had one 
six-month extension and underwent a medical procedure, such as a major operation, and he was still saying to 
the doctor that he needed more time to get his certificate, he could be given an extension administratively to get 
that certificate. 

Mrs C.L. EDWARDES:  On page 67, proposed section 93M(8) states that the director may at any time rectify an 
error.  I take it we are talking about an administrative error here? 

Mr J.C. KOBELKE:  That is correct. 

Mrs C.L. EDWARDES:  Proposed section 93N(4) on pages 68 and 69 refers to documents being made available 
to injured workers prior to their election within certain time frames etc by approved medical specialists.  We all 
know that medical specialists do not provide reports until they are paid.  This will provide the medical specialist 
with the ability to be paid first up so that he can provide the documentation. 

Mr J.C. KOBELKE:  The intent of this proposed subsection is to provide transparency so that both the worker 
and the employer have copies of the medical certificates. 

Mrs C.L. EDWARDES:  I refer now to proposed subsection (4)(d)(ii).  We were talking about reports being 
required for workers, allowing at least seven weeks for the approved medical specialist to make the assessment 
and giving the worker the documents required at least seven days before the termination date.  We are talking 
about an extension of time for the election date and delays in providing medical reports.  The minister referred to 
that previously in his second reading speech.  Is that one of those sections whereby the injured worker will have 
the ability to make the payment through the system right up front to get that medical report and make his 
election?  
Mr J.C. KOBELKE:  Paragraph (ii) allows the worker, if the medical report from the AMS has not been 
provided within seven weeks, to get an extension for the report.  The expert medical panel, as I have already 
indicated, is looking at not only continuing to review guidelines, but also providing a monitoring role and 
advising how things are functioning.  It is likely to give some guidance to procedures for having approved 
medical specialists return the reports in time.  We look to them for guidance.  They are respected medical 
practitioners and it is better that they give us that guidance.  The first medical report would be paid for by the 
insurer. 
Mrs C.L. EDWARDES:  I might be off track, but is it not the case - I am sure I am asking a dorothy dixer here - 
that this legislation provides for medical reports to be paid through the system up front so that the injured worker 
will not be disadvantaged in waiting for medical reports until such time as he pays for them and gets reimbursed? 
Mr J.C. KOBELKE:  The matter of the medical certificates does not relate to this proposed section, but we have 
allowed for a payment of up to $2 000 without approval where someone is waiting for an extension when he is 
near the limits of his total medical costs - not relating to the cost of the medical report per se. 
Dr J.M. WOOLLARD:  I have a follow-on question about the medical reports.  When the Act is first introduced 
doctors may not put themselves forward from these specialist areas.  What will happen if the doctors do not have 
the expertise to adequately assess the injured worker?  Will the minister fly someone over?  With this new 
system it will take a significant amount of time before the expertise on those panels builds up. 
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Mr J.C. KOBELKE:  I do not think it will take long, but that is why we have the variability in the proclamation 
clause of this Bill.  We will not be establishing all these procedures in the new system until we have the 
necessary ingredients, and having doctors who have done the course and are accredited is one of those 
prerequisites. 

Dr J.M. WOOLLARD:  How long does the minister anticipate that will take?  I have seen some costings for the 
courses for the doctors.  How long does the minister anticipate it will be before the doctors come into the 
different work areas - six months or 12 months?  How long will it take before enough doctors are qualified to do 
these assessments? 

Mr J.C. KOBELKE:  It is a two or three-day course.  It is anticipated that we will organise and run the courses in 
Perth and maybe even subsidise the cost.  It will be open to doctors who currently work in the system to attend 
one of those courses when we are preparing the regulations and doing all of that other preparatory work.  We 
will know how many doctors we have and what their speciality areas are.  We would not be proclaiming the 
relevant sections of the Act if there were major problems in having doctors available to perform the roles 
required as AMSs. 

Dr J.M. WOOLLARD:  Will all the doctors who do this course be current practising doctors with provider 
numbers, or are some likely to be doctors who currently work for WorkCover but do not have provider numbers 
to work outside? 

Mr J.C. KOBELKE:  No doctors work for WorkCover.  We have doctors on contract to do specific jobs, but they 
are people in specialities or general practice. 
Dr J.M. WOOLLARD:  I will rephrase that.  Will there be some doctors on contract who do this course who do 
not have provider numbers and are not able to practise independently? 
Mr J.C. KOBELKE:  The issue of provider numbers is a commonwealth arrangement.  That does not directly 
affect what we do here.  To be an AMS they have to meet the criteria that we have already gone through several 
times.  They have done the course and they will be accredited.  They will be already working in a specialty area 
or they may be general practitioners.  I can think of a couple immediately who have an interest in dealing with 
people with injuries and disabilities.  They will study the course and, if they meet the basic criteria for registered 
medical practitioners, they will be recognised as approved medical specialists for the purpose of providing 
assessments. 
Dr J.M. WOOLLARD:  Madam Deputy Speaker -  

The DEPUTY SPEAKER:  The member for Alfred Cove’s question stretches the bounds of a relationship to this 
clause, so I ask her to keep it succinct. 
Dr J.M. WOOLLARD:  In areas in which there is a shortage of general practitioners, we are currently importing 
doctors from countries that cannot afford to lose them.  Will all the doctors who work under this new system be 
doctors who are practising and who have provider numbers?   

Mr J.C. KOBELKE: A doctor must be someone who is defined in the Act as a medical practitioner. Whether the 
doctors have a provider number is a matter for the Commonwealth Government. That is not part of the criteria in 
this Bill.  

Mrs C.L. EDWARDES:  I refer to proposed section 93N, which we have just discussed, regarding an extension 
to the termination date.  The actuary’s report on the new common law access refers only to the 12 months to 
elect; it does not refer to any extension.  It refers to the extension of election option to 12 months and the 
continuation of step-down statutory benefits thereafter under 25 per cent impairment increased common law 
claim frequency.  Can the minister tell us for certain that he has taken into account the impact of the extensions 
that are likely under proposed subsections (3) and (4) of proposed section 93N?   

Mr J.C. KOBELKE:  My advice is that from discussion with the actuary on the extra extensions, it was seen as 
minimal; therefore, it is not an additional cost.  

Mr F.M. LOGAN:  I refer to proposed section 93J on page 62 of the Bill.  I notice the legislation restricts 
damages for noise-induced hearing loss if it is not an injury.  Is that on the basis that workers who have had 
hearing loss as a result of their normal process of work are still to be assessed under WorkCover and be 
compensated according to the schedule?   

Mr J.C. KOBELKE:  Noise-induced hearing loss is recognised under specific provisions in the Bill.  Proposed 
section 93J provides that damages cannot be awarded for noise-induced hearing loss that is not an injury; that is, 
gradual onset noise-induced hearing loss that is covered in schedule 7 of the Act.  Damages can be awarded for 
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noise-induced hearing loss that is covered under proposed paragraph (e) under the definition of injury in 
amended section 5(1).  

Mr F.M. LOGAN:  Obviously there is no right under the legislation to take civil action for noise-induced hearing 
loss.   

Mr J.C. KOBELKE:  Yes; not for noise-induced hearing loss.  

Mr F.M. LOGAN:  I raise it based on situations in which, given the need to determine baseline hearing loss, 
people have been unable to be covered by WorkCover’s normal assessment process because they were beyond 
the six-year statute of limitations.  This provision will also exclude them from taking action.  

Mrs C.L. EDWARDES:  Does not the six years run from the time of assessment and knowledge? 

Mr F.M. LOGAN:  That is right.  The point is that if hearing loss has occurred over the life of a person at work - 
say 30 years - and the person has moved around a lot, he will not have had a baseline from when the hearing loss 
can be measured.  I know of a number of cases that WorkCover has not been able to compensate for hearing-
induced loss and the workers have been unable to take civil action because it was outside the statute of 
limitations.   

Mr J.C. KOBELKE:  There are two different issues involved.  I accept that there might be problems with the 
baseline assessment for measuring hearing loss.  However, the statute of limitations is a different aspect.  A 
couple of weeks ago we debated a provision for special recognition from the time the clock starts ticking for 
noise-induced hearing loss to the time of the audiometric testing.  That is recognised in the Bill.  The hearing 
loss could occur years after the start of the process that caused the loss.  

Mrs C.L. EDWARDES:  It could be 30 years.   

Mr F.M. LOGAN:  I am aware of older workers who have never had a baseline hearing test, and they have been 
left uncompensated. 

Mrs C.L. EDWARDES:  I refer to proposed section 93P on page 71, which requires the employer to give the 
worker notice of certain things.  It is a very onerous clause particularly given the complexities we have found in 
determining the termination date with the extensions, what for and what if etc.  It is also difficult to understand it 
without seeing the regulation, which might clearly set out the time frames.  We hope that the regulation will set it 
out in a way that is easier to understand than it is in the Bill.  What trigger or triggers will be in the regulation?  
How will notice be given?  When are notices to be given?  How will the employer notify the worker if the 
worker is no longer at work?  Will the employee’s address be sufficient to be taken into account and knowledge 
imputed?   

Mr J.C. KOBELKE:  I do not think the process is all that complex.  If it creates certainty, disputation, which 
really adds to the complexity, is less likely to occur.  It clearly sets out the requirements in paragraphs (a), (b), 
(c), and (d).  There is a power to set regulations to make that even clearer.   

Mrs C.L. EDWARDES:  We have had some difficulty in understanding it.  I have no doubt that the small 
business employers who are very good with their hands but who may not be so good with the written word will 
have a great deal of difficulty in understanding the complexity of this measure.   

Mr J.C. KOBELKE:  The issue is that in the vast majority of cases the insurer stands in the stead of the employer 
and would be expected, as part of its service, to provide advice to the employer or to take over the administration 
of the file for the employer.   

Mrs C.L. EDWARDES:  We were talking earlier about proposed section 93Q, particularly in terms of the 
election being made and whether a writ could be lodged prior to making an election.  Can the minister explain 
proposed section 93Q?   

Mr J.C. KOBELKE:  Proposed section 93Q will apply unless the agreement or assessment that is registered with 
the worker’s election identifies that the worker’s degree of permanent whole of person impairment is at least 
25 per cent.  Obviously, if the degree of impairment were 25 per cent or above, the injured person would not be 
caught by the election provisions.  Proposed subsection (2)(a) specifies that weekly payments to which the 
worker is entitled will continue on a step-down basis for six months after election.  Paragraph (b) limits the 
reduced entitlement to weekly payments to six months after the election registration day.  Paragraph (c) ensures 
that no other compensation under the Act is payable after the election registration day, as is currently the case for 
workers with a significant disability, which under the current system is 16 per cent up to less than 30 per cent 
disability.  Proposed subsection (3) clarifies the term “in respect of the injury or injuries”, and proposed 



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 June 2004] 

 p3729b-3763a 
The Acting Speaker (mr A.P. O’gorman); Mr John Kobelke; Dr Janet Woollard; Mr Norm Marlborough; Deputy 
Speaker; Mr Max Trenorden; Mr Paul Omodei; Mr Fran Logan; The Acting Speaker (mr D.A. Templeman); Mr 

Jeremy Edwards 

 [19] 

subsection (4) provides for the step-down in weekly payments to which the worker is entitled as described in 
proposed subsection (2).   

Mrs C.L. EDWARDES:  Again, this is very complex.  It will be an absolute administrative nightmare.  
Employers have demonstrated that they do not like step-downs under the current system.  In some instances they 
pay the full amount in any event.  This will make it even worse for small businesses in particular.  What savings 
will be achieved from proposed section 93Q to make it of any benefit to employers?   

Mr J.C. KOBELKE:  Proposed section 93Q provides the step-downs for a worker who has elected to go to 
common law.  The purpose of an election is really defeated if the election has no consequence for the statutory 
benefits.  We are seeking a situation in which workers decide whether they are best served by going to common 
law or by remaining with the statutory benefits.  Although I accept that it is administratively simpler and cleaner 
to use the current method, which totally cuts off statutory benefits from the time of election, that is particularly 
harsh on workers who have a genuine case to go to common law but are still in the second gateway.  We have 
sought to ameliorate the harshness by having step-downs.  The consequence is that it is slightly more 
complicated.  Again, insurers play a major role with small to medium-size businesses.  These procedures will be 
standardised in insurers’ systems.   

Dr J.M. WOOLLARD:  To put proposed section 93Q into simple language, does it mean that once someone is 
injured and his degree of impairment is more than 15 per cent, he will get statutory benefits?  Are those statutory 
benefits the same for all workers, or are they dependent on the percentage of impairment?  In terms of the 
statutory benefits that workers receive, are workers informed as soon as they decide to go to common law that 
they will receive those benefits only for the next six months?   

Mr J.C. KOBELKE:  The issue of weekly payments in general does not relate to this section.  This section 
relates only to those injured workers who elect to go to common law and are in the second gateway of between 
15 and less than 25 per cent whole of person impairment.  Having done that, they will then experience a step-
down in weekly payments as set out in proposed subsection (4).   

Dr J.M. WOOLLARD:  Will the minister clarify the step-down in weekly payments for me?  If a worker is 
getting statutory benefits, is that - 

Mr J.C. KOBELKE:  Weekly payments are a form of statutory benefits.   

Dr J.M. WOOLLARD:  If a person is getting weekly payments, are those weekly payments based on the 
assessment of the level of his impairment?   

Mr J.C. KOBELKE:  No.   

Dr J.M. WOOLLARD:  If it is not based on the assessment of a person’s level of impairment, what is it based 
on?   

Mr J.C. KOBELKE:  The weekly payments relate to a person’s normal wage.   

Dr J.M. WOOLLARD:  Is it the same weekly payment for everybody?   

Mr J.C. KOBELKE:  No, because people are employed in different positions and different occupations and get 
different wages.  It is based on a person’s wage under his contract of employment.   

Dr J.M. WOOLLARD:  When the minister said that the payments will be stepped down over six months, does 
that mean a person will continue to be paid on a weekly basis for six months and then those payments will be 
stopped?  What is meant by a step-down over six months?   

Mr J.C. KOBELKE:  A key part of our statutory benefits scheme is that if a worker is not at work, he gets paid 
his wages through the insurance scheme.  The employer pays the worker but the employer is reimbursed by the 
insurer.  We have already discussed at length the section that governs the amount of weekly payments.  We have 
enhanced that quite considerably in this Bill.  The proposed section that we are dealing with concerns injured 
workers who elect to go to common law and whose whole of person impairment is between 15 per cent and less 
than 25 per cent.  The equivalent provision in the current system of disability provides that such a person’s 
weekly payments simply cease.  In proposed subsection (4) those people will continue to be paid at a cut down 
rate for a period.   

Dr J.M. WOOLLARD:  And that cut down rate is?   

Mr J.C. KOBELKE:  It is 70 per cent of the amount, going down to 50 per cent.   

Dr J.M. WOOLLARD:  It is 70 per cent for three months and then 50 per cent for the final three months. 
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Mr J.C. KOBELKE:  Yes. 

Mrs C.L. EDWARDES:  I take the minister back to proposed section 93K on pages 62 and 63.  I asked the 
minister about the six years in which to commence common law proceedings.  Currently, if anybody has a 
degree of impairment greater than 30 per cent, he has six years in which to commence proceedings.  Can the 
minister confirm that that has not changed; that with all the changes concerning the termination day and all the 
rest of it, the period in which to commence common law proceedings for impairment of greater than 25 per cent 
has not changed?  

Mr J.C. KOBELKE:  No, the six-year statutory limitation period is not changed in any way.   

Mrs C.L. EDWARDES:  Is that the case even for impairment greater than 25 per cent?  That is not restricted 
under proposed section 93K?   

Mr J.C. KOBELKE:  A person is required to elect to go to common law.  That has to be done within the six-year 
statutory limitation period, as is the current situation.   

Mrs C.L. EDWARDES:  Once a person has the notice, must he not commence such action within 30 days?   

Mr J.C. KOBELKE:  A worker whose degree of whole of person impairment is 25 per cent or more is required 
to elect and to then have his writ into the court within 30 days.  However, the timing of that election is not 
conditional or controlled in any way, other than that the whole process must fit within the six-year statute of 
limitations period.   

Dr J.M. WOOLLARD:  As someone who does not know the area, if the writ must be lodged within 30 days, and 
a worker has six years under the statute of limitations, does the writ stay on the books once it has been lodged?  I 
am thinking of some workers at Alcoa to whom I was talking.  They told me that it cost them a couple of 
thousand dollars for a writ.  In that case, is it a one-off couple of thousand dollars and can they choose at any 
time, or do they have to renew the writ after five or 10 years?   

Mr J.C. KOBELKE:  The writ is the legal instrument by which an action is initiated in the court.  The person is 
then subject to the legal proceedings of the court, which can apply a range of various proceedings.   

Mrs C.L. EDWARDES:  I refer to proposed section 93P, which refers to the employer giving the worker notice 
of certain things.  The minister said that the insurer stands in the place of the employer.  In the provisions for 
injury management etc, reference is made to the insurer and self-insurer acting on behalf of the employer.  Why 
was that not included in this proposed section?   

Mr J.C. KOBELKE:  It is current practice.  It is part of the insurance process and what one expects when one 
takes out a premium.   

Mrs C.L. EDWARDES:  I refer to proposed section 93R.  I raised this issue in my contribution to the second 
reading debate.  What is the definition of “voluntary sexual activity” in regard to the workplace?   

Mr J.C. KOBELKE:  We have not defined the term “voluntary” but clearly it is expected to have its normal 
meaning.  Proposed section 93R(1) provides that damages cannot be awarded when the worker has contracted 
AIDS that results from the unlawful use of a prohibited drug or from voluntary sexual activity.   

Mrs C.L. EDWARDES:  What about sex workers?  Will they be covered or excluded under this provision?   

Mr J.C. KOBELKE:  A key issue is that the sex worker would have to demonstrate that he or she is a worker, 
and that may or may not be a legal issue under the current law.  It revolves around the definition of “worker”.  
Obviously, if the sexual activity is part of the worker’s paid employment, that will be taken into account, as 
opposed to voluntary sexual activity, meaning something that is not related to work.   

Mrs C.L. EDWARDES:  Earlier we discussed the reason that the word “prohibited” has been used.  I said that 
the unlawful use should be of the needle rather than the prohibited drug.  I still do not understand why the drug 
use is limited to the prohibited drug as opposed to the needle stick, because the use could well be of a drug that is 
not prohibited.  At the end of the day, it is the needle stick that causes the injury.   

Mr J.C. KOBELKE:  I sought some further advice on this issue, and I have been advised that the term 
“prohibited drug” is defined under the Misuse of Drugs Act 1981, which lists all such drugs under schedule 1 
and which is adopted in proposed section 31F.  Proposed section 31F(6) is a specific, stand-alone provision that 
must be read in conjunction with proposed section 31F(2)(a), which makes it clear that the infection of a worker 
by HIV by accident arising out of or in the course of employment, or while the worker is acting under the 
employer’s instructions, is taken to be a personal injury by accident.  I reiterate my previous comment that every 
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injury under the principal Act must be considered on its fundamental premise of work related; that is, it must be 
work related.  Furthermore, proposed section 31F(6) is not intended to limit the operation of section 22, which 
relates to serious and wilful misconduct.  The fact that proposed section 31F(6) specifies circumstances of 
misconduct in which a worker cannot get compensation does not exclude similar but additional circumstances set 
out in section 22.  Proposed section 31F(6) is specific and should operate regardless of section 22, but only in 
relation to schedule 2 compensation.  Section 22 operates if a worker claims compensation other than schedule 2 
compensation, or when the misconduct is of a kind not specified in proposed section 31F(6).  The effect will be 
that if the worker contravenes proposed section 31F(6), compensation will not be allowed under schedule 2, even 
though section 22 may allow compensation if an injury has serious and permanent effects or results in death.   

Mrs C.L. EDWARDES:  Proposed section 93R(4) states -  

The regulations may make provision for methods of deciding for the purposes of this section whether a 
worker has contracted AIDS.   

What sorts of things does that refer to?  It is a most strangely worded provision.  Perhaps it is the contraction of 
AIDS or HIV.  Does it refer to pathology reports being provided?   

Mr J.C. KOBELKE:  The issue is that HIV progresses to AIDS and with medical advances etc, there may be 
some dispute about the definition of, or much clearer testing for, AIDS.  It will allow us to determine that matter 
by regulation.  In these areas we must rely on well-known and respected doctors who give their time on an expert 
medical panel.  If they advise us that medicine has changed in this area through clear diagnosis or that there have 
been changes in the way in which diagnosis takes place, we can determine the matter by way of regulation rather 
than by changing the Act to sort out such a problem.   

Dr J.M. WOOLLARD:  Will the minister clarify an issue in relation to damages and the fact that the worker 
must lodge a writ?  A worker does not have to lodge a writ if he has 25 per cent or more impairment.  That is 
open and he can make a common law claim at any time.  

Mr J.C. KOBELKE:  However, he still must use a writ as the instrument to start it.  The timing and the process 
of issuing that writ are not conditioned as though the worker is below the 25 per cent whole of person 
impairment.   

Dr J.M. WOOLLARD:  If the worker has below 25 per cent impairment and issues the writ within 30 days after 
the Director Dispute Resolution gives the worker written notice that the director has registered the election, the 
registration of the election would be after the medical assessment and the report has gone in.  

Mr J.C. KOBELKE:  Yes.   

Dr J.M. WOOLLARD:  The worker would have had the assessment, would have the full reports and would 
know from the assessment that he was classified as having 13 per cent impairment or 17 per cent impairment.   

Mr J.C. KOBELKE:  Yes, and that will be done by the approved medical specialist of the worker’s choice.   

Mrs C.L. EDWARDES:  Following on from the election, proposed new section 93T(c) refers to “the power of 
the Director to refuse to register an election if not satisfied that the worker has been properly advised of the 
consequences of the election”.  What is meant by the words “properly advised”?   

Mr J.C. KOBELKE:  I touched on this earlier.  The reason for the processes in proposed section 93K is to 
provide protection for the injured worker, because once the worker has made an election, that decision is 
irrevocable, and unless the worker then finds that his whole of person impairment has gone to 25 per cent or 
beyond, his entitlement to statutory benefits will be stepped down and he will lose it.  The worker is also 
required to make an election within a given time.  The issue then is that workers should not elect unless they 
have been properly advised.  We spoke also about how the regulations will deal with that.  The regulations will, 
at least in part, make sure that there is a check that the worker understands the implications of what he is doing.  
The director may refuse to register the election if there is a clear indication that the worker did not comprehend 
the consequences of his election. 

Dr J.M. WOOLLARD:  What will the director use to ensure that the worker has been properly advised?  Who 
will tick off on the fact that the worker has received advice from the union, or has obtained legal advice?  Who 
will check that and let the director know that the process has been completed before the director ticks off on an 
individual worker?   

Mr J.C. KOBELKE:  That is the point of the regulations that will be made under proposed new section 93T.  
They will provide guidelines or instructions to the appropriate officers who will handle that work.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 June 2004] 

 p3729b-3763a 
The Acting Speaker (mr A.P. O’gorman); Mr John Kobelke; Dr Janet Woollard; Mr Norm Marlborough; Deputy 
Speaker; Mr Max Trenorden; Mr Paul Omodei; Mr Fran Logan; The Acting Speaker (mr D.A. Templeman); Mr 

Jeremy Edwards 

 [22] 

Dr J.M. WOOLLARD:  Again, without seeing the regulations, at the moment we have no guarantee that 
someone will check to make sure that the worker has been properly advised so that the worker will not miss out.   

Mr J.C. KOBELKE:  No.  It is always the case that we develop the regulations after the legislation has gone 
through the Parliament.  Another important element of the regulations is that we can adjust and revise them to 
make sure that we are looking after the interests of the workers.  If we find that circumstances have changed or 
there is a better way of doing things, we have the power to modify, adapt and improve the regulations.   

Mrs C.L. EDWARDES:  I take the minister back to the special provisions about HIV-AIDS.  A worker might 
make a claim for AIDS but have worked for a number of employers.  Sometimes there is clear identification of 
how and where an incident occurred - it is not always an accident - that caused a worker to contract a disease.  
How does that work in the case of HIV-AIDS?  How can it be determined who was the employer if the needle-
stick injury was not reported at the time?  What would happen if the worker were known to have HIV but 
reported a needle-stick injury and then developed full-blown AIDS?   

Mr J.C. KOBELKE:  While the contraction of HIV-AIDS has its own particular elements and aspects, it is the 
same as any other case.  The injured worker will need to establish that it was work related.  Many people in the 
medical profession adopt procedures to try to protect them from a needle-stick injury, but it is a risk.  As the 
member indicated in her question, a needle-stick injury should be notified as a reportable incident; therefore, it 
would be able to be traced.  A laundry worker might have put his hands into a basket of dirty linen and sustained 
a needle-stick injury but did not notice it at the time.  The same problem arises in a range of other instances when 
an injury occurs, and the worker then has to try to gather the evidence to prove that the onset of HIV and 
potentially AIDS was work related.   

Mrs C.L. EDWARDES:  I suppose it comes down to evidence as well.  If a health worker were also a drug user, 
it might then be a question of whether it was a work-related injury.   

Mr J.C. KOBELKE:  We have the same issue with a footballer who hurts his back playing football and also hurts 
his back at work and claims it on workers compensation.  It is a matter of which was the contributing factor.   

Dr J.M. WOOLLARD:  Proposed new section 93R(1) states -  

Damages are not to be awarded in respect of the infection of a worker by HIV but damages may be 
awarded in respect of the contraction of AIDS unless it results from the unlawful use of any prohibited 
drug or from voluntary sexual activity.   

I presume that by “the unlawful use” the minister means “their unlawful use”, because the person could be trying 
to stop someone else, perhaps in a hospital, from injecting himself with a prohibited drug.  Is it correct that the 
minister means “their” rather than “the”?   

Mr J.C. KOBELKE:  I do not think there is any ambiguity.  We are talking about a person who is not involved in 
the unlawful use of a prohibited drug.  If the person’s work means that he is associated with someone who is 
unlawfully using a prohibited drug, then clearly he is not using the prohibited drug himself, so he would be 
covered. 

Mrs C.L. EDWARDES:  Proposed section 93S deals with special provisions about specified industrial diseases.  
Again, this process is quite different from any of the other processes, particularly with regard to the assessment, 
the election day, etc.  For the sake of completeness, could the minister explain what these special provisions are 
providing?  

Mr J.C. KOBELKE:  Proposed new subsection (1) provides for assessments in relation to mesothelioma, 
pneumoconiosis or lung cancer, which are to be made not by the approved medical specialist but by an industrial 
diseases medical panel as described in section 36.   

Mrs C.L. EDWARDES:  Does the medical panel then link into the approved medical specialists?   

Mr J.C. KOBELKE:  No.  This is the specialised panel that is used for specified industrial diseases in the 
statutory system.   

Mrs C.L. EDWARDES:  Can the minister explain that?   

Mr J.C. KOBELKE:  Under the statutory system there are already panels that are used specifically for specified 
industrial diseases.  That is not a change.  That already exists. 

Mrs C.L. EDWARDES:  Therefore there is no time frame within which the person must make an election to seek 
damages either?  
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Mr J.C. KOBELKE:  That is correct.  These specified industrial diseases are generally progressive.  The onset of 
symptoms can come after many years and they can worsen.  We are not catching people by the election time line 
that is required for other diseases.   

Dr J.M. WOOLLARD:  Proposed section 93S(1) reads -  

If damages are sought or to be sought in respect of a disease referred to in section 33 or 34 . . .  

Does that refer to sections 33 and 34 of Part 2?   

Mr J.C. KOBELKE:  It refers to sections 33 and 34 of the Act.   

Dr J.M. WOOLLARD:  I refer to pneumoconiosis, mesothelioma and lung cancer.  Some of my constituents 
belong to the Widows and Workers Action Group.  Either they have lost their loved ones to cancer or their loved 
ones are suffering from cancer.  They would not fall under this group because it is limited.  What will happen to 
those people in the future?  What rights will they have?  How will this Bill protect them?   

Mr J.C. KOBELKE:  We are dealing with proposed section 93S, which establishes special provisions for specific 
industrial diseases.  If people suffer from those specific industrial diseases, proposed section 93S will be 
applicable.  If they do not, they are picked up by other provisions in the Act or the amending Bill, which we have 
been through.   

Dr J.M. WOOLLARD:  I am not sure that those other cancers are picked up somewhere else in the Bill or the 
Act.  I appreciate the minister telling me that they are picked up; however, will he tell me where?   

Mr J.C. KOBELKE:  They are picked up to the extent that they are work related.  There is not a different section 
for every disease; rather, general principles apply.  If the cancer is work related, it is picked up through the 
provisions that apply to a range of other diseases.  Each disease does not have to be mentioned specifically.  It is 
the same for the special section on HIV and AIDS, which we just dealt with.  This is making it clearer and 
helping to manage it.  However, some workers would have already been infected through medical work, and 
when there has been clear evidence of that, they are covered by the Act.  Even though the disease is not referred 
to, they are covered because it is work related.   

Dr J.M. WOOLLARD:  Therefore, it is not only section 33 that refers to what happens after a worker’s death; 
that is also covered in other sections of the Act.  Section 33 of the Blue Bill states, “Where a worker is rendered 
less able to earn full wages by reason of suffering from, or his death is caused by”, and those diseases are listed.  
The widows and workers to whom I referred have realised that their loved ones’ deaths were due to industrial 
disease and they are now trying to get the proper research to prove that.  Currently, they are not covered by this 
section.  Which clause of the Bill or section of the Act covers those people who have died from work-related 
industrial diseases?  I want to know if there is such a clause in the Bill; if not, perhaps when it reaches the upper 
House, the inclusion of other industrial diseases that are in the process of being diagnosed as industrial diseases 
can be considered.   

Mr J.C. KOBELKE:  I have already indicated that there are not different clauses for every disease.  General 
principles apply in the Act and the amending Bill.  A person has to establish that a disease is work related.  There 
were conditions in the past in which a diagnosis could not lead to a person having a valid claim.  As medical 
science advances and more evidence is available, these people can make a claim.  From time to time we may 
need to adjust different parts of the Act to provide fair access.  However, the member cannot say on a vague 
notion that because she knows someone with a disease, there must be a section in the Act to cover that disease.  
It does not work that way.  

Dr J.M. WOOLLARD:  I want to know which part of the Bill or Act refers to a worker who has died because of 
an industrial disease - it does not need to be one of the diseases listed.  Section 33 of the Blue Bill states -  

Where a worker is rendered less able to earn full wages by reason of suffering from, or his death is 
caused by -  

It covers people who have died because of work-related injuries.  What clause of the Bill covers all the other 
work-related injuries that are not classified?  Where does it state in the Bill that this Bill covers people who have 
died from other work-related injuries?  

Mr J.C. KOBELKE:  Schedule 1 covers benefits for a deceased worker.   

Mr M.W. TRENORDEN:  I am curious about proposed section 93N(4)(c).  Given the minister’s statements 
about the costs of the medical requirements, why is there no time line compulsion for medical certificates?  
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Mr J.C. KOBELKE:  The time line is fairly clear; it is 12 months with two further extensions.  

Mr M.W. TRENORDEN:  I am talking about approved medical specialists.  

Mr J.C. KOBELKE:  I am coming to that.  There are very clear time limits.  What we allow for in the proposed 
subsection to which the member drew our attention is if there is a technical difficulty in getting those reports 
back, there is the potential for an extension to get those reports.  With extensions, we are talking about a small 
number of injured workers whose condition has not stabilised after 12 months.  They can seek an extension.  It 
may be that a person sees an orthopaedic specialist because he has back problems.  However, that person may 
have fairly major injuries and may need to visit another type of specialist such as a neurologist, or an ear, nose 
and throat specialist.  The original specialist may say that another specialist’s opinion is needed.  We know how 
long it can take to get an appointment with some specialists.  Indeed, a person might have to wait another two or 
three months to see the other specialist to get his or her assessment.  In such cases, there is the ability to let the 
clock keep ticking until the person can get that report.   

Mr M.W. TRENORDEN:  Even though I agree that there are not large numbers, why would the minister not 
seek some assistance from medical practitioners?  We are talking about a person at the serious end of the 
workers compensation system.  Surely there is a need to get things moving quickly for the sake of not only the 
injured person but also, to a lesser extent, the employer.  Would it not be a benefit to everyone if there were a 
process that made sure that the waiting time for the appointment was not two or three months?   

Mr J.C. KOBELKE:  That is a different issue.  That is how we manage it.  Through a range of means we would 
seek to manage that to be as efficient as possible and to stop delays.  We are dealing with people’s rights to take 
legal action.  Therefore, we have to be quite prescriptive to contain the system so that people know the rules.  
Although this category of people is serious, there is a more serious category, which is the 25 per cent whole of 
person impairment and above.  Those in that category are not caught by these rules.  This is the second gateway 
for the 15 to 25 per cent or up to 25 per cent whole of person impairment.  Quite strict time lines apply on their 
election in those cases.  The potential is provided to provide an extension when arrangements cannot be made to 
see a specialist and get reports back in a timely way.  People will not lose their rights because the specialist they 
need to see cannot be seen in time, or the specialist is a week or two late getting a report back.  The provision 
will allow for an extension of time in those circumstances.   

Mr M.W. TRENORDEN:  I understand why an extension of time should be provided.  The minister would be as 
aware as anyone that such extensions of time, if not managed, can represent costs.   

Mr J.C. KOBELKE:  I have a fair degree of what I believe is well-founded confidence that as the entire system is 
based on whole person impairment, much more objective tests will be applied in the future.  Problems may arise 
in ensuring enough specialist doctors are available in Perth who are registered and have done the course.  A 
greater consensus between doctors will be achieved, and our expert medical panel will help to ensure the system 
runs smoothly.  Issues may arise with regulations and the return of information etc.  We could encourage, cajole 
and set rules in regulations.  However, rules by regulation would be a last resort and applied only with the 
consent of the medical community generally.  Pushing people faster than they want to go would be 
counterproductive.  Many doctors with goodwill see these changes as an improvement to the system.  The 
Government will seek their advice to guide us to ensure matters are handled with speed and problems do not 
crop up.   

Mr M.W. TRENORDEN:  I concede that the minister has some chance of success in moving to improve the 
current arrangement.  However, I put my prejudices bluntly: people in a lot of the specialist medical areas turn 
into a club, and make sure they have long waiting lists to guarantee themselves many things.  That is my point.  I 
would be happier to know that the medical practitioners issuing the certificates cannot keep long waiting lists.  

Mr J.C. KOBELKE:  I make two points.  If a doctor is accredited to use the guides, he or she need not be a 
member of a speciality college.  Most doctors would refer to a member of a speciality college if a matter were 
totally within that area of specialty. Occupational physicians and people from general practice with experience 
will be able to make determinations for many people.  People will not necessarily have to see orthopaedic 
specialists etc.  If general medical practitioners feel they have the expertise in the area to give the medical 
assessment, they can do so.  The medical panel can give guidance on whether it believes that somebody with a 
general practice background can give the assessment, or whether certain categories of cases should go to an 
orthopaedic specialist, a neurologist or whomever.  Every person with a back injury will not necessarily have to 
be dealt with by an orthopaedic surgeon, or be on a waiting list.   
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Mr M.W. TRENORDEN:  I think the minister is arguing against his own case.  The higher up the triangle one 
goes, and the fewer claims involved, the more precise the medical outcome must be.  I do not think the minister 
can argue that he can move the cases across.  It will come down to a small number of people.  My concern is that 
some specialists in the old system liked to keep their waiting lists nice and long for their own purposes.  I am 
concerned that that may be the case again.   

Mr J.C. KOBELKE:  I would certainly be concerned if that started to develop.  It would be a major problem for 
the system.  I am fairly confident that enough cooperation will be offered from enough medical practitioners to 
prevent that being a major problem.  Tight spots might arise in specialty areas from time to time.  We will need 
to work with the specialists to try to improve the system.   

Mr M.W. TRENORDEN:  I will leave it at that, Mr Acting Speaker. 

Dr J.M. WOOLLARD:  Does the prohibitive clause cover the medical assessment panel, not medical specialists?  
The decisions of the medical assessment panel are not meant to go to any higher court; is that correct?   

Mr J.C. KOBELKE:  The committee will deal with that later in the Bill with the provisions dealing with dispute 
resolution.  The medical assessment panel will deal with statutory benefits. 

Dr J.M. WOOLLARD:  Does a clause state that any decision of the medical assessment panel may not go to a 
higher court? 

Mr J.C. KOBELKE:  Correct.   

Dr J.M. WOOLLARD:  Therefore, the debate with the Leader of the National Party about the medical 
assessment panel seeking the support of orthopaedic surgeons or whoever they might need -   

Mr J.C. KOBELKE:  I did not say that.  The comment does not relate to what we were talking about.  We 
discussed approved medical specialists; it had nothing to do with panels.  It related to common law access.  The 
medical panel relates to statutory benefits, and this provision has nothing to do with statutory benefits. 

Dr J.M. WOOLLARD:  I am sorry if I misunderstood.  I might have come in on the last part.  Who did the 
minister suggest would seek the specialist advice?  

Mr J.C. KOBELKE:  I refer to the section requiring the medical certificate for access to common law, which is 
provided by an approved medical specialist.  It is an individual doctor chosen by the individual worker.   

Clause, as amended, put and a division taken with the following result - 

Ayes (5) 

Mr S.R. Hill Mr F.M. Logan Mrs C.A. Martin Mr M.P. Whitely 
Mr J.C. Kobelke 

Noes (4) 

Mrs C.L. Edwardes Mr P.D. Omodei Mr M.W. Trenorden Dr J.M. Woollard 

Clause, as amended, thus passed. 

Clauses 81 and 82 put and passed. 

Clause 83:  Section 95 replaced - 

Mrs C.L. EDWARDES:  This provision is a clear example of different draftspeople drafting documents.  The 
House is currently dealing with occupational health and safety legislation in which the minister went to great 
lengths to change references to gender.  What does this provision contain?  A reference is made to a chairman, as 
follows -  

one person appointed by the Governor on the recommendation of the Minister as a member and 
Chairman of WorkCover WA’s governing body and referred to as a nominee member; 

Does the minister not feel ashamed?  Will he introduce an immediate amendment to correct that anomaly?   

Mr J.C. KOBELKE:  I am mortified and chastened.  If that is the worst problem the member finds in the Bill, I 
would be surprised! 

Mrs C.L. EDWARDES:  I move on to the deletion of deputies when dealing with persons being appointed to the 
governing body.  Apart from Cook’s recommendations - I did not quite understand why he made that 
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recommendation - why has the minister gone down this path, because it is very important, particularly when 
referring to the two key people who are the key stakeholders in the system?  Employers and employees should 
always be represented.  Despite his best endeavours, the minister knows he will not always be able to attend all 
meetings, but given the huge impact on either one of those employers or the employees, it seems to be a bit 
unfair and unreasonable not to have deputies. 

Mr J.C. KOBELKE:  The genesis of this was the Ansell report.  At that stage there was consensus between the 
key stakeholders that a shake-up of the governing board would prove profitable and that we really needed an 
organisation that was centred on professional management and was not based on sectorial representation.  That is 
not to say that there are not now and have been in the past a lot of very capable people who have contributed 
substantially to the way the current board runs, but an honest and frank concern was expressed by people who 
were serving on the board that they would get a better outcome if they moved away from sectorial 
representation.  That is what we sought to do, but we will have to have someone representing the employers’ 
interests and someone representing the workers’ interests.  As far as the insurance is concerned, if I am the 
minister when this legislation comes into effect, we would not have as we do now - I know the Insurance 
Council of Australia is not happy with it - someone representing the insurance industry, but we would have 
someone who had experience and had perhaps moved on, perhaps a former executive of an insurance company, 
and also accounting and financial management people.  We are looking at moving closer to the Insurance 
Commission model, which has to give guidance to a very complex and dynamic structure.  If they want that sort 
of commitment, it is not the sort of situation into which a deputy can just step.  We want people with a 
professional commitment to make sure that this organisation really runs a lot better and that we get much better 
outcomes.  That also fits in with other changes we are making.  We are doing away with the advisory committee 
and the Premium Rates Committee.  It does not mean we will not have a premium rates committee, but it will 
either do it itself or set it up as a subcommittee of the governing board.  I hope that the new structure will be 
more evidence based in terms of the decisions it makes and that it will achieve efficiencies in a whole range of 
areas so that we get better outcomes.  Although the changes may seem fairly minor, such as not having a deputy, 
we hope that this board will take a different approach to make sure that it gives a clear direction to the manager 
of WorkCover and that it also has the ability to delegate.  Another criticism or suggestion for improvement that 
was put forward was that quite often the WorkCover board was snowed under with a lot of mundane 
administrative matters.  The board will be able to delegate those matters, or, when necessary, call them in and get 
directly involved. 

Mrs C.L. EDWARDES:  Will the chief executive officer of WorkCover and the chief executive officer in charge 
of the Occupational Safety and Health Act be part of the governing body?  The minister has gone to some extent 
to ensure that the chairman will not be a public servant.  When I appointed Brian Bradley to be the chair, it was 
meant to be only for a short time following the Ansell report, which recommended some legislative changes.  
Are they restricted in any way from participating in that governing body? 

Mr J.C. KOBELKE:  The only restriction is that those two statutory positions in government cannot be the chair 
or the deputy chair of the governing body. 

Mrs C.L. EDWARDES:  But they do have voting rights? 

Mr J.C. KOBELKE:  Yes. 

Mrs C.L. EDWARDES:  Is the deputy to the chairman referred to in proposed subsection (6) an appointed 
deputy from among the rest of the persons who are currently part of the governing body, or is that a new person? 

Mr J.C. KOBELKE:  That person must be from the existing governing board. 

Mrs C.L. EDWARDES:  When it states that the chairman’s appointed deputy may attend the meeting and while 
so attending has all the powers etc, does that mean that that person always attends? 

Mr J.C. KOBELKE:  I think I need to correct what I said earlier.  It does not look as though the deputy has to be 
a member.  It could be an outside person.   

Mrs C.L. EDWARDES:  Proposed subsection (6) states - 

the Chairman’s appointed deputy may attend the meeting . . .  

It refers to the professional management of the body and having someone who will always be there to have 
continuity and consistency.  Does that not defeat the minister’s argument? 

Mr J.C. KOBELKE:  It simply provides the flexibility.  As I indicated earlier, I am assuming that in most cases 
someone would be appointed who is there.  If a chair was having a lengthy absence, perhaps through illness, and 
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the person was not going to stand down but would not be on duty for six months, we might put someone else in 
who can act for that period as chair.  It is leaving it open to be more flexible, given that there is not a large 
number of members on the governing body.  The deputy is the minister.  As I indicated in my first answer, my 
expectation is that generally they would choose from one of the other three members.  At that time one of those 
three members may not want to take on the job for that three or six-month period.  Of course, if the person were 
standing down, we could appoint a new person, who could also be the chair. 

Mrs C.L. EDWARDES:  It is a most unusual provision.  I do not know whether it is based on experience 
elsewhere, because the deputy is also being appointed by the Governor.  If it were only for a one-month meeting, 
we would have to rush to the Governor to get a chairman up and running.  It seems to be a very cumbersome 
process.  Why have we gone down that path? 

Mr J.C. KOBELKE:  The member is right; it is.  We have tried to be accountable.  There is always a concern that 
the governing body has to represent the stakeholders and is not seen to be a direct tool of government.  Because 
we wanted to guarantee that independence, we have perhaps gone a bit too far to ensure that in requiring that, the 
chair has to be appointed by the Governor. 

Mrs C.L. EDWARDES:  The potential is that there will not be somebody in place to carry out the functions of 
the WorkCover body.  That is the real potential.  For instance, if the chairman falls sick and is not available - he 
may have a sudden heart attack - governors are not always readily available either.   

Mr J.C. KOBELKE:  I think there are different issues here.  Proposed subsection (5) means that when the chair is 
appointed, it would be open to the Government to ask the Governor to appoint a deputy.  That can be done up 
front.  We could have a chair and a deputy chair through the normal functions.  The issue in proposed subsection 
(6) then provides for replacement in absence.  

Mrs C.L. EDWARDES:  Is the minister proposing that the deputy chair be a member of the body?   

Mr J.C. KOBELKE:  I am saying that it is open for that to happen.  

Mrs C.L. EDWARDES:  What is the minister proposing to do?   

Mr J.C. KOBELKE:  That is what I am suggesting.  The proposed subsection also provides the potential to 
appoint a replacement, if there is a lengthy absence, without having to have the chair vacate the position.  

Mrs C.L. EDWARDES:  Is this based on any particular model?   

Mr J.C. KOBELKE:  The model was based on that of the Insurance Commission of Western Australia.  

Mrs C.L. EDWARDES:  Does the commission’s board operate in that way? 

Mr J.C. KOBELKE:  When the drafting instructions were being compiled, I recall making it clear that the 
recommendation was that we should draw on the structure and experience of the Insurance Commission of WA.  
At this stage I cannot tell the member whether the model is copied exactly.  

The ACTING SPEAKER (Mr D.A. Templeman):  With regard to the earlier point of the member for Kingsley, 
does the minister intend to delete the words regarding “Chair”?   

Mr J.C. KOBELKE:  No, but we have an amendment to this clause.  I move - 

Page 79, line 7 - To delete “Unions WA” and substitute “UnionsWA”. 

It is a typographical error to remove the space in “Unions WA”  

Amendment put and passed.  

Clause, as amended, put and passed.   

Clause 84:  Section 96 amended - 
Mrs C.L. EDWARDES:  This clause seeks to delete subsection (5)(c), which reads -   

being a person holding an appointment or qualification described . . . ceases to hold that appointment or 
qualification; 

I take it that the people will always be experienced in these particular matters; that is why no other qualification 
is required for their appointment and that is the reason for that deletion.  

Mr J.C. KOBELKE:  That is correct.  

Clause put and passed. 
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Clause 85:  Section 97 amended - 
Mrs C.L. EDWARDES:  Why has the number required for a quorum been changed from five to four?  What is 
meant by changing “their members” to “their number”? 

Mr J.C. KOBELKE:  The board presently comprises seven members.  That will be reduced to six.  As the 
member indicated, deputies are allowed.  Given the six members, the quorum is being reduced to four.  

Mrs C.L. EDWARDES:  The addition of proposed subsection (5a), division 1AA, which is about personal 
interests, arises later under disclosure of interest with WorkCover WA’s governing body having “material 
personal interest” in a matter being considered or about to be considered.  Is “material personal interest” new 
terminology?  It is different from what is used elsewhere.   

Mr J.C. KOBELKE:  That was clearly the preference of parliamentary counsel so we assume it has picked that 
up.  

Clause put and passed. 

Clauses 86 and 87 put and passed.  

Clause 88:  Section 100 amended - 
Mrs C.L. EDWARDES:  This clause seeks to delete paragraph (d), which amends the very important section that 
deals with the functions of the commission.  I take it that it replaces the word “rehabilitation” with “injury 
management”.  

Mr J.C. KOBELKE:  Correct.  

Mrs C.L. EDWARDES:  However, subclause (2) seeks to delete section 100(da) and replace it with - 

(da) to promote injury management;   

It is a very simple clause compared with the assistance the commission was giving to both employers and 
workers, which was required under paragraphs (d) and (da).  Will the commission still provide as one of its 
functions assistance to employers and injured workers as previously required under paragraphs (d) and (da) 
before amended, even though “rehabilitation” is being replaced with “injury management”?  

Mr J.C. KOBELKE:  Current section 100(da) promotes rehabilitation, to which the member drew attention.  
However, it also goes on to state -  

. . . to disseminate to workers and others information concerning rehabilitation; 

It appears that this has been left out; it is replaced by the words “to promote injury management”.  Proposed 
section 157 is on page 254 of the Blue Bill and concerns information about injury management matters.  
Proposed subsection (2) on page 255 states - 

WorkCover WA is to make available, upon request, to employers, workers and other persons such 
information or other assistance as it considers appropriate to facilitate the arranging of injury 
management. 

That picks up injury management plus the need to provide that information and facilitate. 

Mrs C.L. EDWARDES:  Under section 100(f) and (fa), the reference to “insurers and self-insurers” is being 
amended to “persons who are insurers or self-insurers or are referred to”.  Is that just a drafting convenience, or 
is some legality being met by the new words; that is, persons who are insurers or self-insurers?   

Mr J.C. KOBELKE:  We are searching to see whether there is any change.  Our advice is that we are not trying 
to change the intent.  The draftsperson considered that this was a better way to express it.   

Mrs C.L. EDWARDES:  Paragraph (fa) currently states in part -  

. . . whether or not criteria developed by the Commission for assessing the performance of insurers and 
self-insurers are being met;  

The reference to “the Commission” is deleted and replaced with “WorkCover WA”, and the words “for assessing 
the performance of insurers and self-insurers” are deleted and replaced with “or prescribed by the regulations for 
assessing the performance of those persons”.  Has there been an issue about dealing with companies and 
corporate bodies as opposed to individuals?  Is that the reason for the change?   

Mr J.C. KOBELKE:  That is the drafting issue.  We are only guessing at why the draftsperson has changed it.  
What went through my mind was that there might have been some technical difficulty if we did not allow for 
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persons as well as insurance companies.  The reference that is being inserted is “persons who are insurers or self-
insurers or are referred to in section 292(2)(a) or (b) or (3)”.  I think we are picking up both the corporate name 
and people who stand as the representatives of those companies.  That is how I am interpreting it.  I am only 
guessing the technical reasons behind the draftsperson using that.   

Mrs C.L. EDWARDES:  The Bill also deletes paragraph (h), which was one of the functions of the commission 
of - 

formulating recommendations and preparing estimates for submission to Parliament of the cost of 
providing facilities for rehabilitation and re-employment of workers who have sustained permanent or 
temporary disablement from a compensable disability so as to minimize or remove any handicap 
suffered by the worker; 

That provision does not appear to have been replaced.   

Mr J.C. KOBELKE:  Paragraph (h), which is to be deleted, was built around an amendment in the early 1990s 
when there was a proposal for rehabilitation to potentially be developed, administered and funded through 
WorkCover.  That never happened.  I do not know whether the member for Kingsley was the member who 
started off injury management, but I suspect that paragraph (h) was the formalising or developing of the idea that 
was around prior to that; that is, that we should be doing something about making sure that rehabilitation was 
effective.  The proposal was that if the Government worked up a means of doing that and if it had to be funded, it 
would come back to Parliament and report, because it would be a direct cost for which WorkCover would be 
taking responsibility.  That never happened.  We moved down a different road by going to injury management, 
which the ex-minister is well aware of.  We have accepted that as being the model to follow.  A lot of the things 
we are doing here are simply to seek to give a basis in law for continuing to pursue that route.  There is no longer 
any reason for paragraph (h) to remain, which is why it is being deleted.   

Mrs C.L. EDWARDES:  I refer the minister to proposed new paragraph (j).  This was obviously something that I 
was keen to see; that is, a greater role for the collection of data.  Can the minister advise what he is proposing to 
do?  What data are we talking about?  Will it be from insurers, courts or WorkSafe, or all of those?  Is that what 
is being covered under this provision?   

Mr J.C. KOBELKE:  This is a general provision to open up the potential to collect relevant data, so that it can be 
used to make sure that the functions are being performed efficiently.  Things that I have spoken about explicitly 
include information particularly relating to common law.  The member for Alfred Cove has been a bit frustrated 
at times because we could not lay out the information that she has wanted.  That is partly because of a lack of 
definition of what she wanted, but also because we have collection problems in this area in terms of the files that 
insurance companies keep on injured workers.  Although there are many aspects, one that I have alluded to is 
that in making sure that lawyers are really serving the interests of injured workers, we want to make sure that we 
can collect data on common law settlements.  Often these are out of court settlements that are registered.  We 
want to make sure that we can monitor it so that we can see that there is not a particular lawyer in town who is 
pushing workers into common law to their disadvantage and making money out of it.  It is about keeping tabs on 
those potential deficiencies, which could exist with different providers and not just a handful of lawyers.  The 
issue is one of being able to collect that data.  Injury management is an area that we want to work a lot better.  I 
have said many times that we want that to be based on sound evidence.  Although a lot of data has already been 
collected, we are making sure that there are clear powers in the legislation to collect that data from a range of 
service providers and to use it to finetune, adjust and improve the system.   
Mrs C.L. EDWARDES:  What powers are there to collect such data?   
Mr J.C. KOBELKE:  We are dealing with the functions of the commission.  This is more the head of power that 
will relate to these areas.  There will also be specific sections.  I think we will come across them as we go 
through the Bill.  I am having difficulty finding them at the moment.   

Mrs C.L. EDWARDES:  If we get to the end of the Bill and have not found any, can I ask the question again?   
Mr J.C. KOBELKE:  Yes.  If necessary, I will give an undertaking to recommit that part.   
Mrs C.L. EDWARDES:  I thank the minister. 

Mr J.C. KOBELKE:  I move - 

Page 82, line 24 - To delete “assessment” and substitute “specialist”. 

This was a typographical error.  Instead of an approved medical assessment panel, it should have been an 
approved medical specialist panel.   
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Amendment put and passed. 
Mr M.W. TRENORDEN:  I return to the collection of records.  Will this require a more specialist record-
keeping process within the administration?  There is a database, but will a specialist database be needed?   

Mr J.C. KOBELKE:  There is already a very highly specialised database. 

Mr M.W. TRENORDEN:  I am aware of that.  I am just asking whether it will require expansion or an addition.   

Mr J.C. KOBELKE:  WorkCover already has a very extensive database and collection system.  There is room to 
expand it, so it is not presumed that WorkCover will have to put in a new system.  Expansions are already taking 
place to collect additional information.  My advice is that further expansions to a reasonable degree would be 
accommodated by the existing system.   

Mrs C.L. EDWARDES:  The commission must advise the minister on matters to do with insurance that are 
required by the Act.  Does that include premium rating?  Another matter the commission must advise the 
minister on is the policy to be followed in the State with regard to workers compensation.  Does that include 
injury management?   

Mr J.C. KOBELKE:  We have not made up a list of the matters, but clearly there are matters in the Bill on which 
the commission is required to report.  The sorts of things that the commission will be required to provide to the 
minister include annual reports and notice of the setting of premium rates.  However, we do not have a 
comprehensive list of all the clauses that require a matter to be reported to the minister.   

Mrs C.L. EDWARDES:  Does the term “workers’ compensation” in this clause include injury management?  I 
am referring to the policy to be followed in the State with regard to workers compensation.   

Mr J.C. KOBELKE:  I certainly presume so.  Given the emphasis that we want to give to injury management, 
clearly that is a key policy that the commission would drive; therefore, it would be required to advise the 
minister when it made a major revision or changed significant aspects of that policy.   

Clause, as amended, put and passed. 

Clause 89:  Section 100A amended - 
Mr J.C. KOBELKE:  I move -  

Page 84, lines 13 to 17 - To delete the lines and substitute the following - 

(7) Despite subsection (2), an advisory committee appointed for the purposes of section 
146R or in connection with the assessment of matters of a medical nature is to consist 
of the following members - 

(a) at least one member of WorkCover WA’s governing body appointed by 
WorkCover WA; 

(b) such medical practitioners as are nominated by the Australian Medical 
Association (WA) incorporated and appointed by WorkCover WA with the 
approval of the Minister; and 

(c) such other members as are appointed by WorkCover WA with the approval 
of the Minister and after consultation with the Australian Medical 
Association (WA) incorporated. 

(8) WorkCover WA may, with the Minister’s approval, appoint members of an advisory 
committee under subsection (7) without complying with subsection (6). 

The current provision in the Bill states -  

(7) WorkCover WA may, with the Minister’s approval, appoint members of an advisory 
committee to assist WorkCover WA in connection with the assessment of matters of a medical 
nature without complying with subsection (6).   

Section 100A of the Act relates to advisory committees.  Proposed subsection (6) sets conditions that relate to all 
other committees.  We are dealing with the medical specialist committee.  The reason for the amendment is to try 
to better accommodate the interests and expertise of the Australian Medical Association (WA), because under 
proposed subsection (7) it is left to the board to do with the approval of the minister.  Currently, the Australian 
Medical Association is recognised in the Act and there is a requirement for it to make recommendations in 
various ways.  This model means that the doctors who will be appointed to the committee will be appointed 
firstly on the recommendation of the Australian Medical Association.  Paragraph (c) also leaves it open to the 
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board and the minister to consult the AMA if there is a belief that there is need for an additional doctor or 
doctors.  It may be that the recommendations of the AMA do not have gender balance, which the Government of 
the day thinks there should be, or the names that are put forward do not cover a specialty or the board thinks 
someone should be a member.  It would then be open to the board and the minister to suggest another name to 
the AMA, but it must do that before those people can be appointed.  It is an area in which we are seeking to 
accommodate the very genuine and real interests of the AMA Western Australia.   
Mrs C.L. EDWARDES:  I do not think we should ever talk about gender balance in legislation given the fact that 
we still have chairmen!  I take it that the minister will not be approving the appointment by WorkCover of the 
purple circle of doctors?   
Mr J.C. KOBELKE:  I do not acknowledge that there is such a thing as a purple circle.  However, we certainly 
do not wish the reputation of doctors who give their time and energy to this very important task to be besmirched 
by people who think they are somehow biased.  It is very important that the system be transparent so that the 
work of doctors who are very reputable is not called into question by people who feel that the system is not open 
and accountable.   

Mr J.P.D. EDWARDS:  The assessment of matters of a medical nature is very broad.  Can the minister expand 
on that? 
Mr J.C. KOBELKE:  We touched on this earlier when we were dealing with approved medical specialists and 
the importance of using the whole body impairment tables.  We believe it provides greater objectivity and 
consistency.  However, it is a highly technical area in which we need medical expertise.  The issue then is that 
we are recognising the appointment of the special advisory committee in connection with the assessment of 
matters of a medical nature.  As all of those issues come up it may well be necessary to upgrade the tables to deal 
with conditions that are now better diagnosed, such as multiple chemical sensitivity, which is an issue of concern 
but is not properly represented.  The special advisory committee members can give advice on those developing 
understandings in certain areas of medicine that may need to be better reflected in the tables, and they can also 
give advice on the tables.  The advice may be with regard to administrative matters, such as that they find that 
the doctors are not happy with the procedures that are laid down and the system is not working efficiently.  
Although the AMA and doctors generally can come in direct, a committee has been appointed specifically to 
make sure that we are handling those areas that very much are the preserve of the medical profession.   
Amendment put and passed.   
Clause, as amended, put and passed.   
Clause 90:  Section 100B inserted -  
Mrs C.L. EDWARDES:  This proposed new section deals with the disclosure of information.  Subsection (1) 
provides -  

WorkCover WA may disclose information and data . . . to a government department or other public 
authority of this State, the Commonwealth or another State or Territory if WorkCover WA considers 
that the information or data is relevant to the functions of the department or other authority.   

That is extremely broad.  There is considerable concern about the type of data that may be disclosed.  Will that 
information or data include any personal or company identifying information?  Subsection (3) provides -  

This section has effect despite any other provision of this Act.   
I take it, therefore, that it will override the privacy legislation that is proposed to be introduced into the 
Parliament.  How will the minister ensure that appropriate privacy protections are in place?   
Mr J.C. KOBELKE:  This is a key principle in the reforms that we are putting in place.  We want a more direct 
and ready flow of information from WorkCover to other government agencies, particularly WorkSafe.  The 
WorkSafe statistics are based almost exclusively on WorkCover data.  The only real data that is not is for 
traumatic fatalities, where the data is collected on inspection.  Otherwise, the data is WorkCover data.  That data 
is often 18 months to two years behind.  Therefore, if we can get that information through sooner, rather than 
wait for the finalisation of annual reports, that will be useful in making sure that we are tackling the prevention 
of injury rather than, as is the main intent of this legislation, looking after workers once they have been injured.  
It is better to prevent workers from being injured than to have to look after them once they have been injured.  
We want the flow through of that information.  We also want to go beyond just the more timely provision of that 
information.  The information specific to particular industry sectors, or even particular companies and 
employers, should be able to be passed on if there is an indication through the claims record that things could be 
done better.  If that means that those workplaces will be made safer, that will result in a saving in premiums for 
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those companies.  Some companies may fear that this will mean that they will be prosecuted because they have 
unsafe workplaces.  Well, that is how we need to manage it, because we do not want employers to be offside and 
feel as though they are being got at.  However, on the other hand, if employers do not have a good work record, 
it would be better for them to prevent workers from being injured in the first place, because it would save them 
money if they could address the issue up-front.  The clear intention is that the data will be passed through.  The 
information or data must be relevant to the functions of the department or authority.  It obviously cannot be just 
personal information.  However, it may be necessary for the data to contain personal information, such as the 
name of the employer, if what appears to be a very poor claims record is to be addressed and the company 
helped.  It is my clear intention that WorkSafe, as the other authority involved in this area, will seek to assist to 
improve safety in the workplace and reduce the claims record.  An employer who is willing to accept that help 
will be the better off for it, as will the employees.   
Mrs C.L. EDWARDES:  It is not just WorkSafe that we are talking about.  We are talking about the disclosure 
of information or data to a government department or other public authority of this State, the Commonwealth or 
another State or Territory if WorkCover considers that the information or data is relevant to the functions of the 
department or other authority.  It is enormously broad.  It provides enormous latitude in respect of the disclosure 
of data.  Can the minister tell us what limitations or restrictions will be placed on the disclosure of what might be 
very sensitive data and information, which should not be used by other departments or public authorities even 
though the minister might regard it as being relevant to their functions, to ensure that it is not used for what 
might be regarded as an inappropriate use?  WorkCover might not have authority from the injured workers or 
their legal representatives, or whoever else was representing them, and/or the employers, to disclose that 
information.  We should not forget that we are talking about the other workers in the organisation as well.  It is 
open to appalling abuse.  I support WorkSafe being given data in order to ensure that its information is up to 
date.  That need not be identifying information.  Although one might make an appropriate claim if one has an 
employer who has a large number of claims, I am sure WorkSafe would already know about such cases.  I am 
sure that WorkSafe would already be aware of the employer if such identifying data provided a blip in the 
system.  No restriction is to be applied to any of the information being used for prosecution purposes.  Unless the 
minister can apply proper safeguards to protect people’s information, and that includes information regarding 
injured workers at their place of employment, the Opposition cannot support such a broad clause.  Will this 
provision override the privacy Act when the Government brings it in?   
Mr J.C. KOBELKE:  I will have to seek advice in that regard.  I am not sure.  As the member well knows, 
federal legislation overrides state legislation.   
Mrs C.L. EDWARDES:  The State Government is bringing in privacy legislation.   
Mr J.C. KOBELKE:  The federal legislation is in place.  I am not sure whether an exemption will be provided 
regarding the federal privacy legislation.  I will find out and get back to the member.   
More fundamentally, this enabling clause will allow WorkCover WA to disclose information.  WorkCover will 
have its policy set by its board, which will contain employer and employee representatives.  Clearly, the board 
would provide protection from anything that is not a productive use of the information or is likely to damage the 
reputation of WorkCover.  If employers felt an abuse of the system would occur in any way, they would know it 
would have severe consequences for WorkCover.  Members of the board, being representatives of employers and 
unions or employees, would be very conscious to ensure that its policy concerning the disclosure of information 
provides for the protection of such persons.   
Mrs C.L. EDWARDES:  I am sorry, minister: the strength of protection should be provided in legislation, not 
just through the board determining what it may or may not disclose.  The protection of individual rights is 
important.  As such, I highly recommend that if the clause is valuable, which I believe it is in the provision of 
data and information, serious consideration be given to the protection of individual rights.   
Mr J.C. KOBELKE:  I accept the member’s comments.  I rely on the fact that the board will comprise competent 
people.  We must ensure that the workers compensation system works well and is improved.  Regarding the 
dangers to which the member for Kingsley alluded, I would be concerned if abuse of the information occurred, 
but I have confidence that people managing the situation and setting the board’s policy will ensure that the 
disclosure of the information is appropriate and proper and will serve a good purpose.  I understand that the 
member has concerns.  I would share those concerns if they were not seen in the context of the entire 
management of WorkCover and its objectives, which we went through earlier.  The workers compensation 
system will be improved if fewer workers call on its provisions because a better preventive program is put in 
place.  The extent that we can work with other government agencies to that end will be a boon for the system.   
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Dr J.M. WOOLLARD:  Having listened to debate on this clause, I am in agreement with the member for 
Kingsley: the clause will give WorkCover far too much discretion regarding to whom it can give the 
information.  The minister says that he is acting in this way so that statistics can be gathered to assist employers 
who are possibly failing in their duties to their employees.  The minister wants assistance to be given, and to 
ensure that WorkSafe is given information to help employers.  I am not sure of the current relationship between 
WorkSafe and WorkCover WA.  If the minister wants WorkCover to give information to WorkSafe, why not 
spell it out in the legislation?  The proposed section reads - 

WorkCover WA may disclose information and data . . . to a Government department or other public 
authorities of this State, the Commonwealth or another State or Territory if WorkCover WA considers 
that the information or data is relevant to the functions of the department or other authority.   

This information could go all over the place.   
Mrs C.L. EDWARDES:  It could go all over Australia. 

Dr J.M. WOOLLARD:  Guidelines might state that when someone gathers information on certain matters, 
WorkCover should provide that information.  That administrator down the ladder could receive a request, and 
the information could go goodness knows where.  The minister said himself that he did not know whether the 
powers in this clause would be ultra vires the federal legislation.  I have not looked at the federal legislation.  
This is very much an infringement of people’s rights because it allows their personal information to go just about 
everywhere.  If the minister wants this information to be made available to help workers, why not spell that out; 
that is, spell it out that WorkCover can provide information to WorkSafe so it stays within the two bodies rather 
than being referred to all the other departments?  I will certainly not support this clause.  As the minister is 
unsure whether this clause is contrary to the federal legislation, the clause should be left on the table before a 
vote is taken.  The clause as it stands may be inappropriate.   

Mr J.C. KOBELKE:  I am happy to defer consideration of the clause.  I take on board the genuine concerns 
expressed.  The committee could defer consideration of clause 90.  I may be willing to accept an amendment.   

Mr P.D. OMODEI:  What kind of information about injuries and diseases would be involved?   

Mr J.C. KOBELKE:  We already provide information to the national schemes for compatibility between 
schemes.  Theoretically, this will go beyond that and release individual names and such things.  We will allow 
individual names to be disclosed if WorkSafe can talk to the people involved.  We are not saying that an 
individual’s information will not be used, but it should be used specifically for WorkSafe and not be disclosed to 
a range of other instrumentalities.   

Mr P.D. OMODEI:  My interest is in whether the privacy Act will be breached by this provision. 

Further consideration of the clause postponed, on motion by Mr J.C. Kobelke (Minister for Consumer 
and Employment Protection). 

Clause 91 put and passed. 

Clause 92:  Section 101AA inserted - 
Mrs C.L. EDWARDES:  This clause deals with delegations that need to be exercised very carefully, as I have 
learned in the past.  I do not have a problem when the minister is dealing with a delegation to the chief executive 
officer or any other officer at WorkCover.  The proposed section also refers to “any other member, or any group 
of members, of WorkCover WA’s governing body” being given “any power or duty of WorkCover WA under 
another provision of this Act except if it is under part VIII”.  I think part VIII deals with injury management.  
Who is the minister contemplating when he refers to another member or any group of members? 
Mr J.C. KOBELKE:  I did comment on this earlier.  It is one of the improvements suggested for the governing 
board.  There was something of a criticism that it was at times too snowed under with mundane decision making, 
which should be deferred to the chief executive officer.  We are leaving WorkCover WA with the power to 
delegate what it thinks appropriate to the chief executive officer.  We are giving it that flexibility. 
Mrs C.L. EDWARDES:  It states that apart from delegating to the chief executive officer of WorkCover or any 
other officer, there is also the power to delegate to any other member or group of members of the governing 
body.  It is actually snowing them under. 

Mr J.C. KOBELKE:  No.  It means that if they wanted to do a major review of injury management, instead of 
doing it through the board, they have the power to set up a subgroup of the board to undertake that review.  They 
can set up subcommittees of the governing body to perform special duties.  However, part VIII refers to 
premium rates, so they cannot delegate that responsibility. 
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Dr J.M. WOOLLARD:  This proposed section states -  

WorkCover WA may delegate to the chief executive officer or another officer of WorkCover WA or to 
any other member, or any group of members . . .  

The minister says that this might be a specific function, but it does not say that here.  If there is a problem, where 
will the buck stop?  The CEO could say that he gave that job to another officer, who could say he gave the job or 
the responsibility to another officer. 

Mr J.C. KOBELKE:  No.  The member should read proposed subsection (3). 

Dr J.M. WOOLLARD:  I am pleased that proposed subsection (3) states that when the CEO delegates the power 
that other person cannot further delegate the power or duty.  Can the minister give me some other examples of 
what this delegation might be used for? 

Mr J.C. KOBELKE:  I have already indicated that a new style of governing body is being put in place to make 
sure we have professional management.  It will look at the key principles and policies of WorkCover and get 
involved in the detail where necessary or appropriate.  That governing body will have the power under this 
section to delegate to an individual or to a committee certain responsibilities.  The procedures are laid down by 
which they will do that. 

Mr M.W. TRENORDEN:  On page 187 of the Blue Bill, section 101(aa) refers to the charge for the provision of 
any service.  What are the parameters?  It would seem that there are no parameters. 

Mr J.C. KOBELKE:  That is the existing Act.  We are not changing that. 

Mr M.W. TRENORDEN:  I am not arguing that.  It just occurred to me when reading it.  What powers does 
WorkCover have to decide to charge for extra services? 
Mr J.C. KOBELKE:  An example is that sometimes seminars will be run and there will be a charge for those.  
Previously, when rehabilitation services were run from WorkCover they were charged for; that is no longer the 
case. 
Mr M.W. TRENORDEN:  When did that appear in the Act? 
Mr J.C. KOBELKE:  I do not know.  It is in the current Act. 
Mr M.W. TRENORDEN:  I am not arguing about that.  If it is longstanding, there have been changes to the 
accountability processes that have been placed on the minister.  The timing of that provision may have been an 
interesting little incident.  Before ministers were required to give written directions, ministers could say, “You 
are not allowed to do that”, and that would have been quite appropriate.  These days a minister does not have 
those powers unless they are put in writing.  Could the minister find out when those changes were made? 
Mr J.C. KOBELKE:  The member has raised a matter that we are not aware of.  We will have to look at it. 
Dr J.M. WOOLLARD:  The minister has said that this delegation will be a new style, new administrative 
structure.  The minister has said they might be required to do some research, but proposed subsection (5) states - 

Nothing in this section limits the ability of WorkCover WA to perform a function through an officer or 
agent. 

That seems to be completely open-ended.  What functions is the minister thinking of, or will this be determined 
after the regulations have been written? 
Mr J.C. KOBELKE:  No.  The member may not understand, but this is a very important organisation.  It 
provides a fundamental service to people.  We want to look after those people.  It should not be tied down in 
such a way that it cannot do its job.  This gives it the power to employ people.  It might want to employ a 
consultant, such as an actuary.  It can do that without having to delegate powers.  The range of services can be 
provided by an officer or an agent to make sure that there is not a mix-up with the delegation of powers. 
Mr M.W. TRENORDEN:  On page 187 of the Blue Bill, section 101(c) refers to WorkCover being able to invest 
moneys from the general fund.  Is that a considerable amount of money or is it just a management matter? 
The ACTING SPEAKER:  Members, I remind you that we are dealing with the white Bill.  Section 101(c) of the 
Blue Bill is not being amended.  Members must refer to the Bill before the committee.   

Mr J.C. KOBELKE:  As much as I would like to assist the Leader of the National Party, we did not come 
equipped to answer every question that relates to every annual report.   
Mr M.W. TRENORDEN:  That was a personal interest of mine; I was curious.  I concede that I should not have 
asked that question.   
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Dr J.M. WOOLLARD:  Proposed section 101AA(1) reads -  

WorkCover WA may delegate to the chief executive officer or another officer of WorkCover WA or to 
any other member, or any group of members, of WorkCover WA’s governing body any power or duty 
of WorkCover WA under another provision of this Act except if it is under Part VIII. 

Proposed subsection (2) states that the delegation must be in writing; proposed subsection (3) states that the 
person to whom the power or duty is delegated cannot delegate that power; and, proposed subsection (4) states 
that a person must exercise those powers in accordance with the terms of the delegation.  Proposed subsection 
(5), however, does not fit with proposed subsection (1) because proposed subsection (1) refers to an officer or a 
group of members of WorkCover WA’s governing body.  When we talked about an agent, the minister said that 
an agent - I may have misunderstood him - might be an outside consultant.  Proposed subsections (1) to (4) do 
not refer to employing external consultants.  The first time an agent is introduced is in proposed subsection (5).  
If the minister means to have an external consultant, should that not also be contained in proposed subsection (1) 
which states that WorkCover can delegate to a CEO or another officer of WorkCover?  Should it not also refer to 
an external consultant if that is what is meant in proposed subsection (5)?  
Mr J.C. KOBELKE:  The member’s drafting abilities are certainly far in excess of mine.  I do not seek to say 
that I can do better.   
Dr J.M. WOOLLARD:  Does the minister agree that that should be modified?   
Mr J.C. KOBELKE:  No.  
Dr J.M. WOOLLARD:  How is “agent” covered within that proposed section?   
Mr J.C. KOBELKE:  It is not.   
Dr J.M. WOOLLARD:  The minister referred to an officer or agent.  When he described “agent” earlier he 
referred to an external consultant.  Proposed subsection (1) does not state that WorkCover may delegate to an 
external consultant.   
Mr J.C. KOBELKE:  That is correct.   

Mrs C.L. EDWARDES:  We are dealing with some of the delegation powers.  However, it is stated that the 
delegation cannot be delegated.  How will the minister deal with the Functional Review Implementation Team in 
this process?  As I understand it, WorkCover WA will be part of a process whereby human resources 
management will cross with the Functional Review Implementation Team.  How will that be dealt with in terms 
of the delegation, because the chief executive officer’s responsibility is a serious issue?  The second issue is that 
WorkCover is funded by employers.  How will the Government deal with the money and estimates of those 
functions which will now be carried out by a central organisation?   

Mr J.C. KOBELKE:  The Functional Review Implementation Team is a service on which the commission or 
governing body can make a value for money assessment.  It will then argue what it should contribute to cover the 
cost of those services.  That is simply a function of the agency.  Currently it contracts out a whole range of 
services it wants done.  The issue is making sure that when it contracts those services out to a shared services 
centre it gets the level of service it expects at an effective price.   

Mrs C.L. EDWARDES:  Will responsibility for how that contract is being managed and the service that is being 
delivered by the central agency lie with the delegated power to the CEO?   

Mr J.C. KOBELKE:  Clearly the CEO of WorkCover will have a key management role in the services delivered 
by the shared services centre.  In fact, the shared services centre is structured such that there is a managing board 
on which the CEO or a delegated representative sits to help influence the level and style of service that is 
delivered to help make sure that it provides the best possible services to WorkCover.   

Mrs C.L. EDWARDES:  Proposed subsection (3) states -  

A person to whom a power or duty is delegated under this section cannot delegate that power or duty. 

Is the minister restricting the process in any way with the governing body delegating to the CEO, who cannot 
delegate any further?  Somebody else can do the work on his behalf; however, that delegated power cannot be 
delegated.   

Mr J.C. KOBELKE:  Many things that would happen in the efficient running of the organisation do not 
necessarily rest on a direct power or duty.  The people, therefore, are performing their roles.  If a person is 
fulfilling a statutory obligation by witnessing or signing forms or by giving notices, that clearly has to be a 
delegated power.  Not for the sake of going back over old coals, the member for Kingsley, as a previous 
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minister, is well aware of the difficulty we got into with the previous WorkSafe WA Commissioner because he 
started prosecutions when the papers ensuring that he was acting in the position were not signed.  That is what 
we are talking about - the power to delegate so that a person takes on particular powers or duties under the Act.  
If that is not done correctly, a legal loophole could be created when action is taken because the other person may 
say that he does not have to do something because even though he was written to, the person performing those 
duties at the time was not correctly delegated.   

Mrs C.L. EDWARDES:  Who is the employing authority - the CEO or the governing body?  

Mr J.C. KOBELKE:  The governing body.  

Dr J.M. WOOLLARD:  I have had a look at the definitions in the Bill and there is no definition of “agent”.  
Proposed subsection (5) states -  

Nothing in this section limits the ability of WorkCover WA to perform a function through an officer or 
agent. 

Will the minister explain who may be covered by the term “agent”?  

Mr J.C. KOBELKE:  Proposed subsection (5) simply conditions the other four proposed subsections by pointing 
out that nothing in the section limits the ability of WorkCover WA to perform a function through an officer or 
agent.  It is simply a clarification of the first four proposed subsections, which are the primary issues raised by 
the section.   

Dr J.M. WOOLLARD:  All I am asking is: who could that agent be?  There are definitions for “workers”, “child 
allowance”, “chiropractors” and “officers”.  There is no definition of an “agent”.  For the sake of the record, 
what is meant by the term “agent”?  

Mr J.C. KOBELKE:  It can be used in the normal sense in which it is applied.  One can look to a dictionary or to 
examples of a whole range of other functions of government to determine when “agent” is used.   

Mr M.W. TRENORDEN:  I was not able to follow the minister’s argument concerning delegation of process.  Is 
the amendment to section 101 “Powers” to allow delegation to occur?  Or does it mean that there can be no 
delegation of functions to an executive director or any other member or group?  Will it be outlawed in 
WorkCover WA?   

Mr J.C. KOBELKE:  Page 187 does not relate to the clause we are dealing with.  

The ACTING SPEAKER (Mr A.P. O’Gorman):  We are dealing with clause 92, which does not refer to section 
101A. 

Clause put and passed. 

Clauses 93 and 94 put and passed. 

Clause 95:  Section 104 amended - 
Mrs C.L. EDWARDES:  This clause makes a very important amendment; that is, the restriction of legal advice.  
The wording that is being removed is “shall not give or purport to give legal advice”.  Previously it was 
specifically prohibited.  Why is it being amended?  Will only qualified persons be able to give legal advice?   

Mr J.C. KOBELKE:  The member will understand the perversities of the law.  This seems to be one of those 
instances.  The section currently reads - 

The Commission may - 

(a) from time to time, publish information for the guidance of the public on workers’ 
compensation matters; and 

(b) when requested, furnish workers and employers with information in respect of ways 
and means available to them to establish or protect their rights or perform their 
obligations under this Act, 

but in so doing shall not give, or purport to give, legal advice. 

Advice from our counsel is that the inclusion of that last part opens up the potential for someone to be giving 
legal advice.  The removal of the prohibition is seen as a safer way of saying we are not giving legal advice.  
This occurs in a range of areas.  Many people seek information from officers in the Department of Consumer and 
Employment Protection, and we provide information in a range of areas.  However, the officers are not providing 
legal advice; they advise people to get their own legal advice.  I am advised that by removing the prohibition, we 
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are removing any ambiguity about whether WorkCover might be giving legal advice.  It is clearly not the intent 
that any information provided by WorkCover should be construed as legal advice.   

Mrs C.L. EDWARDES:  Can the minister provide a guarantee to this committee that in providing and publishing 
information, WorkCover WA will not be breaching the Legal Practitioners Act?   

Mr J.C. KOBELKE:  By purporting to give legal advice?  No, it will not be.  

Clause put and passed.   

Clause 96:  Part V Division 1AA inserted - 

Mrs C.L. EDWARDES:  I refer to proposed new section 104AE at page 88.  In what circumstances will the 
minister intervene under this proposed section?  Why is this new provision appropriate?  Why should he 
intervene at all?   

Mr J.C. KOBELKE:  Proposed section 104AB provides that a member of WorkCover’s governing body who has 
a material personal interest in a matter cannot vote on a matter or be present while a matter is discussed.  This 
ensures that a final decision cannot be influenced by a member with a vested interest.  Proposed section 104AD 
provides for a minimum of three members to constitute a quorum.  This covers situations in which up to four 
members may have a vested interest in a matter.  Proposed section 104AE provides that the minister may, in 
writing, declare that those sections do not apply in relation to a specified matter either generally or in voting on 
particular resolutions.  I suppose it really provides for flexibility.  It is simply a precaution because we have 
reduced the number of members.  There is no delegation.  There is a six-member panel.  If a member of the 
board declared a personal interest in a matter, it would be open to the minister to say that the member may need 
to be involved in that decision and that the personal interest did not get in the way of proper decision making.  
However, in doing so, that matter must be laid before the House of Parliament.  It is highly unlikely that a 
minister would use that provision.  However, a particular circumstance might arise in which a member should be 
present to vote on a matter so that a decision can be made and the minister wishes that person to be involved.  
Alternatively, a decision might need to be made in an urgent circumstance and it is necessary to override the 
number for a quorum.  The minister will have that power.  Assuming it will be only in exceptional circumstances 
and that it has the potential to be abused, such a written declaration by the minister must be laid before each 
House of Parliament within 14 days.  

Mrs C.L. EDWARDES:  It is an extraordinary provision and I believe that it will be a problem for future 
ministers. 

Dr J.M. WOOLLARD:  In relation to the appointments to WorkCover WA’s governing body, are they honorary 
appointments or paid appointments?  Are they full-time employees?   

Mr J.C. KOBELKE:  No, they are not full-time positions, but they are paid positions.  They are paid sitting fees.   

Dr J.M. WOOLLARD:  Is it an honorary position with sitting fees?   

Mr J.C. KOBELKE:  It is not an honorary position.  They are paid positions but not full-time positions.   

Mr P.D. OMODEI:  Proposed section 104AB is headed “Exclusion of interested member” and is referred to in 
proposed sections 104AC, 104AD and 104AE.  Proposed section 104AB refers to a material personal interest.  
Could a material personal interest be one in which the WorkCover governing body has an interest in a similar 
matter that is before it?  What kind of material personal interest could it be?  I am intrigued by what a material 
personal interest could be.  Obviously under other legislation, such as the Local Government Act, there are 
financial interests, interests in common and so on.   

Mr J.C. KOBELKE:  This is an area in which there will always be grey areas around the edge.  Clearly, a 
material personal interest may be a case that involves a direct family member of a member of the board, or a 
member of the board may have an interest in a company that applies to provide an actuarial or some other 
service directly to the board.  For example, it would not be appropriate for a board member who had a financial 
interest in a company that might be awarded a contract by the board to participate in a decision relating to that 
company.   

Mr P.D. OMODEI:  Under proposed section 104AE, the minister may declare sections 104AB and 104AD 
inapplicable.  It refers to a number of people.  Proposed section 104AD states - 

Despite section 97(3), when the governing body is dealing with a matter in relation to which a member 
of the governing body is disqualified under section 104AB, 3 members who are entitled to vote on any 
motion that may be moved in relation to the matter constitute a quorum. 
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In other words, it is deeming more than one person to have a material personal interest.   

Mr J.C. KOBELKE:  No.  That is simply an adjustment to the number required for a quorum.  If four people 
were present, which is the minimum for a quorum, and one person declared an interest, the quorum would be 
reduced to three.   

Clause put and passed. 

Clause 97:  Part V Division 1A repealed - 
Mr M.W. TRENORDEN:  Can the minister tell me what happens under clause 97?   

Mr J.C. KOBELKE:  It repeals division 1A of part V.   

Mr M.W. TRENORDEN:  That is the division on the Conciliation and Review Directorate.  I gather that is 
wiped out.   

Mr J.C. KOBELKE:  Part V division 1A is the directorate.  That is being replaced with a new dispute resolution 
body.  That is why it is being repealed.   

Mr M.W. TRENORDEN:  Is that detailed later in the Bill?   

Mr J.C. KOBELKE:  Yes, we will come to that soon.  There are major provisions relating to dispute resolution. 

Mrs C.L. EDWARDES:  The Opposition will oppose the repeal of the Conciliation and Review Directorate for 
the reasons we have previously stated; that is, although there could have been some improvements and changes 
to the directorate, we were talking about a tinkering at the edges and not a wholesale change.  As we will see 
when we get to the parts of the Bill that deal with the new dispute resolution processes, it will be a much more 
complex process for individuals to go through.  Although tight time frames have been included and all the rest of 
it, to a great extent that will be to the detriment of injured workers, who are the very people the Government 
proposes to support.  The ability to allow lawyers back into the system will only aggravate the situation.  We are 
a small town; we are not like Sydney.  As such, we do not have the same number of lawyers in town.  The 
minister will find it extremely difficult to meet some of the timetables that have been included.  The minister will 
not be able to take the Judge Sheahan approach that if lawyers cannot be there, that is too bad and we will work 
without them.  There will not be enough lawyers to support the system that is being put place.  As such, the 
minister is taking an unreasonable approach.  It is an approach that will work to the disadvantage of all who 
come in touch with it.   

Mr M.W. TRENORDEN:  I will make a similar statement.  I will also be opposing this clause.  Part of the reason 
for opposing it is that a substantial range of changes are being made to the legislation to allow lawyers to get 
involved in extending the process in terms of dispute and debate.  That includes the extension of the cap on the 
minimum entitlement from $90 000 to $290 000.  That will be a bargaining chip for the lawyers.  The whole 
process will throw this Bill into a tailspin.  There are a couple of issues in this Bill that I cannot support.  My 
National Party members and I will not be supporting the deletion of this division.   

Clause put and a division taken with the following result -  

Ayes (5) 

Mr S.R. Hill Mrs C.A. Martin Ms M.M. Quirk Mr M.P. Whitely 
Mr J.C. Kobelke 

Noes (4) 

Mrs C.L. Edwardes Mr P.D. Omodei Mr M.W. Trenorden Dr J.M. Woollard 

Clause thus passed. 

Clause 98:  Heading to Part V Division 3 amended - 
Mrs C.L. EDWARDES:  Clause 98 also makes a rather major change.  Although we will go through the 
individual parts dealing with injury management, the whole approach of deleting the word “rehabilitation” and 
replacing it with “injury management” has the rehabilitation providers very concerned, not the least because they 
believe that their role will be seriously undermined by the provisions that we will discuss later.  Although the 
minister might say, as he did in his response to the second reading debate, that rehabilitation is a subset of injury 
management, it is not an idea that he has sold very well.  Rehabilitation providers have been doing a tremendous 
job in providing rehabilitation to injured workers; they have been getting them back to work in many instances 
and in some instances have helped them accept the state of their injury and that they will not be able to return to 



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 June 2004] 

 p3729b-3763a 
The Acting Speaker (mr A.P. O’gorman); Mr John Kobelke; Dr Janet Woollard; Mr Norm Marlborough; Deputy 
Speaker; Mr Max Trenorden; Mr Paul Omodei; Mr Fran Logan; The Acting Speaker (mr D.A. Templeman); Mr 

Jeremy Edwards 

 [39] 

their previous jobs.  Although there was considerable concern a number of years ago about the quality of some 
of the work that was being provided, a lot of work has been done by the Rehabilitation Providers Association 
Western Australia to ensure that members meet the code that was put in place.  They have been working 
assiduously to assist the intent of the earlier changes with injury management, and the subsequent changes to the 
rehabilitation provisions in the current Act.  The minister might say that it is just a word and that rehabilitation is 
a subset of injury management, but it is not an idea that he has sold very well.  The minister has a lot of work to 
do if he wants to ensure that a tremendous group will continue to carry out the functions it has carried out to 
date. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  Members, the Legislation Committee had set down a time to 
meet from 4.00 pm to 10.00 pm.  I remind members that it is 10.00 pm.  It is up to committee members whether 
they wish to continue. 

Mr M.W. TRENORDEN:  I suggest we get to the end of this division and then cease. 

Mr J.C. KOBELKE:  These are really consequential amendments.  The main issues come later. 

Clause put and passed. 
Debate adjourned, on motion by Mr J.C. Kobelke (Minister for Consumer and Employment Protection). 

Committee adjourned at 10.00 pm 
__________ 

 


